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Tris curſory treatiſe upon the law 
of High Treaſon is preſented to publick 
' peruſal, not with the pride of confi- 
dence, but with the humility of diffi- 
dence ; the days of infinuating prefaces 
are no more; fiction cannot borrow the 
charms of truth, nor ignorance erect 
the ſtandard of ſcience. The popular 
mind, from the gradual diffuſion of 
knowledge, and repeated acts of ob- 
ſervation, has acquired the habit of 
judging for itſelf; and however cir- 
cumſtances may delay the fall, every 
work muſt ultimately ſtand upon the 
broad or narrow baſis of merit. 

A2 Since 
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Since therefore criticiſm is ne 
longer repoſed ; in the, hands of dulneſs, 
nor merit at the mercy of caprice, the 
Author ſoothes not the brow of cenſure 
by flattery, nor deprecates his ſentence 


by ſubterfuge; but wiſhes to atone for 


the many errors of his work by an early 


and i ingenuous confeſſion. And if the 


Publick regards with the fondneſs of a 
parent, even this mutilated offspring of 
the brain, ſuch foſtering effects cannot 
fall to brighten his proſpects, and excite 
the livelieſt ſentiments of e 4 


f But, however deſpicable the execu- 
tion may appear, the importance and 
utility of the ſubje& may perhaps com- 
mand attention ; theſe laws are _ not 
made to frengthen the bloody hands 


of tyrants, or guard the pavilions of luſt; 
but for the preſervation of one, who 


from the earlieſt dawn of his reign has 
- watched over and protected the deareſt 


intereſts of the country, and who fits 
nat on high, ſurrounded by the might 


and 


PREF ACHE 


and terror of Kings, but is enthroned 
in the hearts of his People. | 


Since ee the King, by his TH 
tues and prerogatives, protects che Con- 
ſtitution; the Conſtitution, in Tu, 
protects him by" its laws; 


Sceptered happineſs 1 not enviahle. 
The prince that embraces the nation as a 
family, has engagements that never ceaſe, 
and cares that never end. Every joy 
gladdens his heart, and every cry pierces 
his ſoul. The brighteſt jewel in the royal 
diadem is juſtice, and the faireſt flower 
is mercy. The nobleſt attribute of the 
ſcepter i is prerogative, which is not, nor 
cannot be, inveſted in the crown, for 
purpoſes of oppreſſion, but is continu- . 
ally exerted for the good of the ener 
munity. 

28 At | 
This is the moſt awful period an 
| — none of man ; witneſs 
the folemn ſcenes, chat are acting upon 
the theatre of a neighbouring Kingdom. 
A 3 In 
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In thoſe polluted ſpots, where holy 
altars blazed, clouds of carnage aſcend 
the ſkies; deſpair and diſmay are the 
conſequences of that fatal cataſtrophe 
which annihilared the political exiſtence 
of France, and eclipſed, in a moment, 
the gaiety of nations. But, enough. 
The breath of tradition and the annals 
of hiſtory will tranſmit the execrable 
deed, to the indignation of diſtant ages. 
The exiled clergy of France have ex- 
perienced the wonted generofity of the 
Engliſh nation. Their ill-fated deſtiny 
and the miſ- guided council that oc- 
eaſioned it, fat heavy on che ſoul of 
their dying patron ; it is our duty, 
therefore, to continue the ſweets of 
charity, towards objects, whoſe only 
crimes are fidelity to their God, loyalty 
and attachment to their king, _ love 
for their country. 


Theſe laws of Treaſon breathe a ſpirit 
of mildneſs and indulgence to the ſub- 
jet. The learned biſhop Burnet ob- 
ſerves, that their promulgation ſeems 
adopted 


ſ 
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adopted to give encouragement and 
ſecurity to traitors. Certainly,. the re- 
quiſition of two witneſſes | to an overt 
act, is an advantage that muſt always 
ſupport the cauſe of innocence. Since 
our criminal code has advanced towards 


perfection, no long and black catalogue 


of traitors ſtare us in the face. No 
ſtar that ſhines in the political hemi- 
ſphere, will ever again fall a ſacrifice to 
fictitious treaſon. Our nobles will not 
be cut off in the pride of honour and 
flower of youth, nor our ſtateſmen 


breathe their laſt, for ſerving their 


country with zeal. No Sydney will 
ſtain the page of hiſtory—No Ruſſell 
will drop innocent blood on 1 the ſcaf= 
fold. | 


One word of the preſs. The liberty 
of the preſs is the palladium of the con- 
ſtitution, but its licentiouſneſs is Pan- 
_ dora's box, the ſource of every evil. 
Factious leaders have in all ages called 
themſelves the People, they point out 
to the multitude by virtue of this aſſum- 
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in imagination, and promiſs rhoſs enes 
_ of - happineſs which can never be the 
ot of the many. But theſe men know 
full well the remedies they adminiſter; 
they preſctibe a ſoothing cordial; which 
produces the agonizing con ulſichs of 
poiſon. Theſe men give the töne tb 
the multitude, and the cry that their 
High Mightineſſes have echoed for the 
preſent day, is the liberty of Ie preſs. 
But let the votaries of the preſs'remetri- 
ber, that no government, ancient” 6r 


modern, ever yet enjoyed half füch an 


unbounded freedom of publick diſcuſ- 
fion as our own, arid that umileſd the 
preſs is reſtrained and new-modelled, 
this cenſorial power, as it is called, will 
ſoon become the legiſlative. In the 
Atbenian government, the court of Are- 
opagus, puniſhed wits and libellers'with 
death. In the Roman common<wealth 


the liberty of writing was curbed by the 


ſevereſt laws. In modern days, the 
Spaniſb inquiſition is not yet forgot. 


Venice walches her preſs wich Auch 


jealouſy 


LL t 
jealoufy and vigilance, ere. 


mental maxim of the ſtate is, ſilence in 


publick affairs; and in bleeding France 
the people are deprived of expreſſing 


even their. thoughts. And in our o.πJnn 


government as a grateful return for as 
much, unlimited enquiry into political 
meaſures as ig conſiſtent with the well 
country would fain perſuade us, that 
the preſs is in danger of annihilation, 
and to be again ſubject to the reſtrictive 
power of a licenſer, and learning en - 
groſſed as the ſtaple commodity of the 
kingdom. The words of their adored 
Milton apply to themſelves. 


OY They baul for freedom in their ſenſeleſs moods, 
0 'Andftill revolt, when truth would ſet them fret; 
* Thance they mean, when r cry Liberty.“ 


1 0 i. 


An Europe is in arms, and the 
happineſs of millions depends on the 


event; | This is not a war of con- 


queſt; ambition, or aggrandizement; 
not a war of commerce, or for terri- 


torial acquiſition, But it is ſingularly 


cons 


PREBACK. 
conſpicuous. for implicating the queſ. 
tion, whether the elements of civil 
ſociety are to be diſorganized, and 
reduced to a chaos. It is a war un- 
dertaken, becauſe the balance of the 
world trembles on it's beam. Under 
theſe circumſtances, the Britiſn nation 
awakes at the early call of danger; 
while viſions of immortal glory, and 
dreams of victorious rapture ſwim 
before the warrior's eyes. Like an 
eagle ſhe mues her mighty youth, and 
ſoaring aloft, kindles her undazzled 
eyes, at the full mid-day beam. Whilſt 
the inferior birds of prey, glutted with 
rapine, and foul with blood, are ſcared 
at the ſight, and by diſcordant and 
dreadful notes prog noſticate their fu- 
ture fall. 3 


Amid this arddr of loyalty, and vi- 
gour of preparation, it is the duty of 
every citizen to aſſociate with good 
men, for the preſervation of domeſtic 
peace, and for thoſe concerns which 
are neareſt and deareſt our hearts, 

liberty 


* 
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Fberty and life. A late attempt to 
overturn the conſtitution has been pre- 
vented by a manly and unbiaſſed ap- 
peal to the ſentiments of the nation. 
For this ſignal favor, and for the ſuc- 
ceſs of our arms and internal tran- 
quillity, let us not forget to aſſail the 
willing ears of that omnipotent pro- 
tector, who was the object of Wolſeys 
pathetic lamentations in the laſt mo- 
ments of expiring grandeur. From 
the experience of the paſt, we may 
hope with confidence, that the ſtorms 
of fadion will never ſhiver thoſe beau- 
teous laurels of liberty, which have 


ſo effectually withſtood the decays of 


time, and the ravages of prerogative ; 
and that no malignant cloud will force 
the untimely ſetting of that genial 
ſun, which ſhines with a mighty luſtre, 
in the eyes of all the world. 


London, March 4, 1793- 


9 


(al 1 


CONTEN T8, 


—_ & OD 
— prep — — 


— 


CHAP, 


—ê — 


J. 


OF HIGH TREASON, 


High Treafon * Page 1 
Who may commit it = - 2 
Aliens = - a 
Embaſſadors = - - 8 
Treaſon by the Common Law = 11 
— by the fatute 25 Ed. 3. 14 
Who is a king within the alt = 17 
Compaſſing the king's death =» 
Levying war, an overt att 24 
| Traiterauy correſpondence with fe 
reignerr 26 
Mord: - 29 
Publications + 8 * if 


xIV 


1 


c 0 N. TENT s. 


Levying war : Page 34 
Aabering to enemies = _ 440 
Killing the chancellor, Winn ac 15457 
Treaſons by various flatutes = 47 
£ uniſhment > N * 5 5 3 
Principals and acceſſories Sy 55 

3 JF H 2, 

"4 A. P. ˖ 1 II. 


or MISPRISION OF TREASON> 


Miſpriſion ma, 57 
Puniſbm ent: ö 


q H A P. UI 


* 


of FELONIES AND OTHER OFFENCES 
AGAINST THE KING AND GOVERN- 
MEN. : 


Filonies againſt the privy conncil © 6 5 

by ſerving u foreign 22 1 506 

Imbezzling flores of war 69 
| 3 


CONTENTS a 


Deęſertion „5 Page 71 
Priemunire - - = '- > 74 


Pains and penalties * — 83 
Libels TR. - 9 1 84 


——— againſt the king's prero- 


gative 3 — - 96 | 


Puniſhment + 5 5 Is 98 


* 


En AF 


op THE PROCEEDINGS IN CASES OF 
HIGH TREASON, &c. 

 Indiftment = - - 101 
Venue - — - 102 


Charge - - . 


Overt act — 106 
Concluſion of the indiftment - 112 
Information = - -. a 
Parliamentary impeachment = 117 
Proceſs = - - 119 
Copy of inditment and pannel - 121 

Ne Counſel 


* 


Contempts againſt the king's title 93 


. 
i 
x 
11 
4 
1 
8 
Bi 
; 
|! 
7 
; 


CON T K NT 8. 


Counſel 3 
Arraignment - 
, Pleas to the juriſdiftion 


p abatement - 


— in bar - 


Demurrer 
Challenge 
Witneſſes 
Evidence 
Verdi# 


Fudgment 


8 - 


Page 126 
- 128 
ny 129 
218 
71 32 
- 139 
n 
— 1 
- I52 


154 


Not r Ran ro | +» 


«Tg 2 ene HHULVE 2328401124 8007 
> * 5 „agli 


1 4 1 "= 1 * = 
C H A P. 1. 52181 
e High Treaſom, 


43% & 


Tit4s ON, generally ſpeaking, is 
the breach of ſome particular duty; 
which the inferior is bound to pay to 
the ſuperior. It is divided into High 
Treaſon and Petit Treaſon, hy 


High Treaſoit, is a renunciation of | 
that allegiance, either natural or local, 
Which is due from every man, who 
lives under the King's protection. It 
is a crime levelled immediately at the 
perſon of the King, or the tranquillity 
of the kingdom ; ; and is called High 
Treaſon on account of the majeſty of 

1 B T the 
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the perſonage againſt whom it is com- 


Petit Treaſon, which is a breach of 
private duty, is the malicious killing 
of one, to whom obedience 1s due. As 
when a ſervant kills his maſter, a wife 
her huſband, or an eccleſiaſtic his pre- 


% 


| There are three kinds of High Trea- 
ſon. | 


1. High Treaſon by the commen 
1 
II. By the-ſtatute 25 of Edward 3. 
III. By ſubſequent ſtatutes. , 


Before we enter into a ſucceſflive 
diſcuſſion of theſe, it will be proper to 
conſider, what perſons are capable of 
mne. 2M bi 


hy ſubject of Great Britgin, whe- 

ther eccleſiaſtical or temporal, man or 

mn if of the age of. — 
3 


J 


or HIGH TREASON... 
and of ſane memory, may be guilty 


of high treaſon 4. If a married wo- 


man commit high treaſon, in the com- 


mand, ſhe is puniſhable as if unmarried; 


for in a crime of ſuch magnitude, the 
preſuraption of coercion by the huſ- 
band, is no excuſe 6. A ſoldier can- 
not juſtify, by the command of his 
ſuperior officer, for as the command 
is traiterous, ſo is the obedience c. 
Neither can a man juſtify, by acting as 
counſel J. Formerly, madmen were 
puniſhed as traitors e, but now they 
are not puniſhable, if the crime is com- 
mitted, during a total deprivation of 
reaſon fo 


« 1 Hawkins's Pleas of the Crown 50. 

b Id. p. 4. 1 Hale's Pleas of the Crown 47, 

e Reſolved by the judges, in the caſe of Axtell, 
a ſoldier, who commanded the guards, upon the trial 
and murder of Charles the Firſt, Kelyng. Rep. 13. 
d Cooke's caſe, who managed the charge againſt 
Charles the Firſt. Kelyng. 23. 

e 5 Bacon's Abr. eg. 33 Hen, 8. c. 20. 

FI Hale 37. 4 Blac. Com. 24, 25. The 
"ny of Lieutenant Frith at the Old Bailey 1790. 
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If a man by perſonal force, and pre- 
ſent fear of death, be compelled to join 
rebels or enemies, in acts of rebellion 
or hoſtility, it is held an excuſe, but 
the party muſt ſhew, that it was an 
actual force, and that the traitors were 
left as ſoon as poſſible. Theſe points 
were ruled in Macgrowther's caſe, in 
the rebellion of 1746 g. And thoſe 
that ſupplied Sir Fohn Oldcaſile and 
his accomplices, then in rebellion, with 
proviſions, were acquitted. Becauſe it 
was found to be done, pro timore mortis, 
et receſſerunt quam citd potuerunt 5h. 


The huſband of a Queen regnant, as 
was King Pbilips, may commit high 
treaſon. 80 may a Queen conſort, againſt 
_ the king her huſband. Such were the 


© caſes of Queen Ann Boleyne, and Ca- 
tharme Howard i; for wer; tie are con- 


g Sta. Tri. 567, <68. 

þ 1 Hale 50. 139. But an apprehenſion, 
however well grounded, is no excuſe, 8 Sta. Tri. 
56. 4 Blac. Com. 30. 83. | 
Principles of Penal Law 125. 


8 ſidered 
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ſidered in the eye of the law, as diſtinct 
perſons, for many purpoſes &. 


Aliens may commit it; for as there 
is a local protection on the King's 
part, ſo. there is a local allegiance on 
theirs J. There is no diſtinction 
whether the alien's ſovereign is in amity 
or enmity with the crown of England. 
If during his reſidence here, under the 


protection of the crown, he does that 


which would conſtitute treaſon - in a 
natural born ſubject, he may be dealt 
with as a fraitor m. So alſo if he re- 
ſides here, after a proclamation of war, 
between the two ſovereigns ; unleſs he 
openly removes himſelf, by paſſing to 
his own prince, or publickly renounces 
the king of England's protection, which 
is analagous to a diffidatio, or defiance ; 
and then under ſuch circumſtances he 
is conſidered as an enemy n. Thus 


F : 3 Coke's Inſt. 8. 5 Bacon's Abr. 10g. 
17 Coke's Reports 6. Calvin s Caſe. 
m 1 Hale 60. 
p 1 Halejg2. 
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the Marquis De Guiſcard, a French 
papiſt, refiding here during a war, 
under the protection of Queen Arne, 
was charged with holding a traiterous 
correfpondence with France. And two 
Portugueſe, were indicted and attainted 


| : of high treaſon, for joining in a con- 


ſpiracy with Dr. Lopes to 2 Queen 
Werner 0. 


If an alien, during a war with his 
native country, leaving his family and 
effects here, goes home, and adheres 
to the King's enemies, for the purpoſes 
F hoſtility, he is a traitor ; for he was 
ſettled here, and his family and effects, 
are ſtill under the king's protection þ, 
In deelarations of war, it has been fre- 
quently uſual to except, and take under 
the protection of the crown, ſuch reſi- 
dent aliens, as demean themſelves duti- 
fully, and neither aſſiſt or correſpond 


0 7. Coke's Rep. 6. Calvin's Caſe. Dyer's 
Rep. 144. Sherley's Caſe, 
f 1 Salkeld 46. 1 Ld. Raymond 282. Foſter $ 
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Crown Law 185, 186, 
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with. the enemy. In that cafe they are 
upon the footing of aliens coming here 
by licence or ſafe conduct, and are | 
py ee eee A. 


If an alien enemy invades the king- 
om in a hoſtile manner, he cannot be 
indiffed for treaſon, for he owes the 
King no allegiance, but may be pro- 
ceeded againſt by martial law . If 
an alien is charged with a breach of 
his natural allegiance, he may give 
alienage in evidence, for he is charged 
with' a breach of that ſpecies of alle- 
giance, which is not due from an 
aben 4. | 


Alien merchants are protected by the 
Nature ſtaple 7, in caſe of a war, 
which provides, that they ſhall have 


q By all the Judges, January 12, 1707. Foſter 
185. 

1 7 Coke's Rep. 6, 7. Perkin Warbeck's Caſe. 
1 Hale 100, 


''s Cranburn's Caſe. 4 Sta. Tri. 699, 700. 
7 27 Ed. Zo Stat, 2. Magna Charta, ch. 30. 
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convenient warning,'by forty days pro- 
clamation, or eighty: days in caſe of 


8 accident, to avoid the realm; during 


which time, they way be dealt wich as 
traitors, for any treaſonable act: if 
after that time they reſide and trade 
here, as before, they may be either 
treated as alien enemies, by che law of 
nations, or as traitors, by the law of 


| He apa, . 8 


Embaſſa· 


b bY is a queſtion, whither the general 
exemption. of embaſſadors from the cog- 
nizance of the municipal tribunal, ex- 
tends to treaſon ? On the one hand, 
there is a pobtive breach of local alle. 
giance, on the other, an infringement 
of the privilege of perſonal inviolabi- 
lity, univerſally allowed by the law 
of nations v. Lord Coke maintains 
« that if an embaſſador commits trea- 

* ſon, he loſes the privilege and dig- 

Ne of an cm"; eee as unworthy 


1 1 Hale 93, 94. A 
v 2 Burlamaqut᷑s N atural and Politic Law 397: 


4 Inſt, 153. : 
r x 4 * of 
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of ſo high a place, and may be pus 
niſhed bere, as any other private 
& alien, and not remanded to his ſovereign, 
& but of curteſy w.. Moſt writers agree 
that an embaſlador conſpiring the death _ 
of the King, or raiſing a rebellion, may 
be puniſhed with death. But it is 
doubted, whether he is obnoxious to 
puniſhment for bare conſptracies of this. 


ualure x. 


The Bi/bop of Roſſe, embaſſador from 
Mary Queen of Scots, to Elizabeib, was 
committed to the tower, as a confede- 
rate with the Duke of Norfolk, for 
oorreſponding with the Spaniſh mini- 
ſtry, zo invade the kingdom; he plead- 
ed his privilege, and afterwards, having 
made- A; full confeſſion, no criminal 
proceſs. was commenced 1. The 
i. bai far encouraging 


4 I 33. | 
x 1 Rolt's Rep. 185. 1 Hale 96, 97. 99- 
y Id. 97- 1 Sta. Tri. 105. Cardinal Pole's 
perſon was held ſacred, when Henry the Eighth de- 
manded him of the Pope, 4 Inſt. 15 53s 


treaſon, 
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treaſon, and the French embaſſador for 
confpiring the ſame queen's death were 
only reprimanded. Doctor Story was 
condemned and executed, but he” was 
an Engliſbman by birth, and therefore 
could never ſhake off his natural alle. 
_ . 


q © From this view we may collect, that 
the rigbi of proceeding againſt embaſſa- 
dors for treaſon, in the ordinary courſe 
of juſtice, has been waved from motives 
of policy and prudence ; and that they 
have - ſeldom been proceeded - againſt 
further than by impriſonment, ſeizing 
their papers, and ſending them home 
in cuſtody. As was done in the. caſe 
of Count Gyllenberg the Swediſh mini- 
ſter in George the Second's time g. 


A natural born ſabje& cannot abjure 
his allegiance, and transfer it to a foreign 
prince. Neither can any foreign prince, 
by naturalizing, or employing a ſub- 


2 Dyer 298. 300. 3 Sta. Tri. 775. 
4 Foſter 187. 1 Blac. Com. 254. ; 
| | ject 
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ject of Great Britain, diſſolve the bond 
of allegiance, between that fubject and 
the crown 5. This was determined, 
in the caſe. of Aneas Macdonald, who 


1 


was born in Great Britain, but educated 


from his early infancy in France ; and 
being appointed commiſſary of the 
French troops intended for Scotland, 
was taken priſoner, tried, and found 
gain of _— treaſon c. 


'E: Treaſon by the common law was 
indefinite. General principles were 
laid down, to which every caſe was 
applicable, whether it was againſt the 
King or the goverament, according to 
the liberal interpretation of rhe times. 
The judges being defenceleſs and de- 
pendent, were compelled to court the 
favour of the ſovereign, by adopting a 


Treaſon 
by the 
Common 
Law. 


rule of conduct in their decifions, at . 


once arbitrary and unlimited. Thefe 
conſtructi ve treaſons varied in differ- 


ent reigns, according to the ſecurity of 


b 1 Blac. Com. 369. 
_ £ Foſter 60. 9 Sta. Tri. 585. 
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the monarch's crown, the turbulence 
of his barons, or the power of his op- 
ponents. But at all times the ſmalleſt 
breach of allegiance, a term of no poſi- 
tive meaning, was puniſhed as trea- | 
n. fa 


©, Exerciſing, or as it was called ac- 
croaching royal pawer, and ſubverting the 
realm, ſeem to have been the general 
charges. But what was accroaching 
and ſubverting, or what defence to 
make, no man could tell 4. In the 
reign of Edward the Firſt appealing 


to the French courts, in oppoſition to 
the king's, was in parliament ſolemnly 


adjudged high treaſon, in the caſe of 


Nicholas Segrave e. In the reign of 
Edward the Second, the Spencers were 


accuſed of accroaching royal power /. 


This was one, though an inferior 
charge againſt Roger Mortimer, in the 
following reign. Sir John Matiravers 


d 1 Hale 79, 80. 
e 3 Inſt, 7. 1 Hale 70. 
f Id. 80. 2 Sta. Tri. 3og. 
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was attainted of treaſon for killing the 
king's uncle g. A knight was in- 
dicted for treaſon, for aſſaulting and 


robbing another on the highway; he 
was not convicted, but judgment was 


given, againſt his companions B. Pira- 
cy by one ſubject upon another, and 


killing the king's father, brother, or 
even a meſſenger, fell under the ſame 
determination; and it was admitted that 


an appeal of treaſon lay, for the killing 


one, with malice prepenſe, who was ſent 
to aſſiſt the king in his wars i. 


This great latitude allowed by the 
common law, of enhancing offences into 
the crime and puniſhment of treaſon, 


had been abuſed by the courts, in theſe 


and many other arbitrary deciſions, and 


had for a long time terrified and har- 


raſſed the kingdom. The will of the 
judge was law, and frequently even the 
ſhadow of a legal trial, was denied. At 


2 1 Hale 82. 3 Inſt. 7. 
5 1 Hale 80. 4 Blac, Com. 76. 
1 Hawkins 39. 3 Inſt. 8. 
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lengrh was enacted, after frequent com- 
| plaints and petitions from the commons, 
the popular ſtatute of the 25 of Edward 
the Third; a ſtatute ſo mild and mer- 
ciful, and from a fad remembrance of 
paſt deciſions, ſo propitious to the ſub- 
ject, that it was received by the nation 
with affection and gratitude. This ſtatute 
is indeed momentous, it defines the 
limits of treaſon with jealous circum- 
ſpection, forbidding a trial, with- 
out a crime, and a condemnation, with- 
out a legal verdict. 


II. The treaſons declared by the 25 
. Ed. 3.1ftat. 5. c. 2. are, when a man 

« doth fog or imagine the death of 

our lord the king, or of our lady the 
« queen, or of their eldeſt ſon and heir; 
© or if a man do violate the king's com- 
„ panion, or the king's eldeſt daughter 
« unmarried, or the wife of the king's. 
« eldeſt ſon and heir; or if a man do 
“ levy war againſt our lord the king in 
& his realm, or be adherent to the king's 
enemies in the realm, giving them 


aid 
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« aid and comfort, in the realm or eiſe- 


« here, and there 2 


« tginted\ f. open dad, by the profile 
« of \ their. condition.” ee a man 


« counterfeit the king's great or privy 


„ ſeal, or his money; and if a man 


bring falſe money into this realm, 
% counterfeit to the money of England, 
* knowing the money to be falſe, to 
* merchandize or make payment, in 
« deceit of the king and his people. 
« And if a man flea the chancellor, 
« treaſurer, or the king's juſtices of the 
* one bench or the other, juſtices in 
«* eyre, or Juſtices of aſſiſe, and all other 
&« juſtices aſſigned to hear and determine, 
„being in their places, _ their 
offices. 


From a ae of this ſtatute, it will 


appear, that the treaſons relate either to 


the king's perſon, or family, to his ſeals, 


to his coins, or to his office in the ad- 


miniſtration of juſtice. 


Counter- 


is 


Who isa 


king 
within 
the act. 


sr H TKA A0 lb 
= Counterfei ting the king's ſeals, or coini, 
being rather a branch of the crimen, falh, 


or forgery, than a ſpeties of the crimen 
leſe majeftatis, or high treaſon; will not 


be the ſubject of diſcuſſion. Neither 


will that part of the ſtatute be treated 
of, which is calculated to preſerve the 
royal iſſue, from baſtardy. The remain- 
ing 1 are four. 
1. eee or ann the 
king's death. 
2. Levying war againſt che king. 
2. Adhering to the king's enemies, 
4. Killing the chancellor, or other 
officers of juſtice. 


1. When a man doth compaſs or 
imagine the death of our lord the 
« king, or of our lady the queen; or of 
« their eldeſt ſon and ha, HY * 


The king muſt be in actual poſſeſſion 
of the crown. A prince, ſucceeding to 
the crown by deſcent, or by a previous 


defignation of parliament, 18 from the mo- 


ment 
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ment his title accrues, a king within the 


act: a coronation being only a notifica- 
tion of the de/cent of the crown; all it's 


prerogatives being legally veſted, in the 


perſon of the king, antecedent to that 
ſolemnity 2. A king de facto, only, is 18 


the object of treaſon /; a king de jure, 
one who has a right or ade to the crown, 
without poſſeſſion, has no claim to alle- 


giance, for it has been well obſerved that 


protection and allegiance are reciprocal 
terms m. Henry the Fourth, was an 
uſurper, but being in poſſeſſion of the 
ſovereignty, was protected by the act. 


Sir Matthew Hale thinks, an act of hoſ 


tility, againſt the poſſeſſor of the crown, 
in favor of the rightful heir, not to be 
treaſon u; Sir Edward Coke ſays, that 
if treaſon is committed againſt a king 
de facto only, the king de jure, after- 
wards coming to the throne, may puniſh 
the treaſon — to the king de fate 0, 


+ 3 Inft. 7. 

11 Hale 101, 102, 103. 

m 1 Hawkins 52. 4 Blac. Com. 77. 
n 1 Hale 61. 103. | 


+ 3 Inſt. 7. 
" 0 And 
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And Sir Ralph Gray was puniſhed in the 
reign of Edward the Fourth, for trea- 
ſon committed againſt Henry the Sixth, 
The 11th of Henry the Seventh, chap. 1. 
enacts * that from thenceforth no perſon 
that attends on the king, for the time 
« being, and does him true and faith- 
ful allegiance, ſhall be convicted or at- 
« tainted of treaſon p.“ After the 
reſtoration of Charles the Second, thoſe 
who kept him out of poſſeſſion, were 
guilty of treaſon 9. But the judges 
had reſolved that Charles was king 4: 
fatto, as well as de jure, from his father's 
death, and that no other perſon, known 
to our laws, was in poſleſfion of any 
ſovereign. power. For the long parlia- 
ment was determined by the death of 
Charles the Firſt, notwithſtanding the 
act, that it ſhould not be diſſolved, 


p See Sir William Blackſtone's interpretation of 
this ſtatute. 4 Com. 77, 78. 

7 Kelyng's Reports 15. Sir Henry Vane's 
caſe, 


3 1 


OF HIGH TREASON, 


no legal authority, but the king's, could 
call another 7. 


If a king voluntarily reſigns, or is 
deemed by parliament to have abdi- 
cated, or by actions ſubverſive of the 
conſtitution, virtually to have renounc- 
ed the government, he is no longer pro- 
teted by the ſtatute. The reſignation 
of Richard the Second, was extorted 
by force, and therefore does not apply ; 3 
but james the Second renounced holding 
the crown, upon the terms of the con- 
ſtitution, and actually vacated the throne; 
confequently, he was no longer king . 


Let us now conſider, what is a com- 
paſſing or imagining the death of the king. 
Theſe words are of ſynonymous and 


rs Kelyng. 14, 15. 1 Keble's Rep. 316. 
1 Hawkins 53. The diſtinction between a king de 
jure, and de facto, is a diſtinction without a differ- 
ence, being equally ſerviceable to all ſides, and parties. 
So it was, in regard to Henry VI. and Edward IV. 


who were alternately, declared by parliament, rightful 
kings and uſurpers. : 


s 4Blac. Com. 78. 
C2 general 
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general import; they relate to the pur- 


poſe and deſign of the mind, therefore, 
there muſt be both a traiterous will, and 
a traiterous act. The accidental killing 
of the king, without intention of doing 
him harm, is not a compaſſing. As 
when Sir Walter Tyrrel, by command of 
William Rufus, ſhot at a deer; the arrow 
glanced from a tree, and killed the 


king 7. 


The wicked imaginations of the heart 
are conſidered in the ſame degree of 
guilt, as if carried into actual execution, 
but the guilt commences, the moment 
meaſures appear to have been taken, to 
render them efe#ual u, and the ſtatute 
has been ſo ſtrictly followed, that where 
a king has been actually murdered; not 
the killing, but the compaſſing has been 
laid as the treaſon, and the killing as an 
overt act v. | 


t 3 Inſt. 6. 1 Hale 137. 


u Prin. Pen. Law 121. 
v Trials of the 29 Regicides, at the Old Bailey, 


1660, 2 Sta. Tri. 303. 
The 
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The ſtatute requires that the traiter- 


Overt acts 
of com- 


ous imagination be demonſtrated by paſſing. 


ſome open or overt act. Providing wea- 
pons, ammunition, or poxſon, for the pur- 


poſe of carrying into execution, a con- 


ſpiracy againſt the life of the king, 1s 
an overt act w. Dr. Lopez, phyſician 
to queen Elizabeth was executed for con- 
ſpiring her death; the overt act, was 
procuring poiſon for thatpurpoſe. 


If conſpirators meet and conſult how 


to kill the king, though no ſcheme is 
then adopted, this is an overt act. And 
every perſon who aſſents to overtures 
for that purpoſe, or by advice, perſua- 
fion, or command encourages others to 
commit the fact, is involved in the ſame 
guilt x, Upon the trial of Charnock, 
for an attempt to aſſaſſinate William the 
Third, by over-powering the guards, and 
firing into his coach ; his being preſent 
at a meeting, where the time, the place, 
and the manner, were fixed upon, was 


w 1 Hale 109. 3 Sta. Tri. 8, 18. 
x 5 Bac. Abr. 112. Kelyng. 17, Foſter 195. 
C 3 held 
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held to be an overt act y. This' was 
ruled alſo, in the caſe of Tongue, and 
other confederates, for a conſpiracy to 
kill Charles the Second z. If a man is 
once preſent at ſuch a conſultation, 
prevouſly knowing the deſign of the meet- 
ing, this is evidence of his approbation. 
As alſo, if a man 1s ice preſent at ſuch 
a conſultation, and neither diſapproves 
of, or reveals the confpiracy. Sir Ever- 
ard Digby had judgment of high treaſon, 
for being privy to, and not revealing the 
Powder plot, though it was not proved, 
that he either ſaid, or did any thing, 
at the conſultation à. 


Upon the trial of Dr. Hugh Peters, 
contriving and propoſing the death of 
the king, and encouraging others to 
commit the fact, by diſcourſe, and ex- 
hortations from the pulpit, were held 
overt acts 6. 


But 
y 4 Sta. Tri. 561. 
2 2 Sta, Tri. 478. 
a Kelyng. 17. | 
6 This trumpeter of ſedition upon a ſolemn hay 


appointed to ſeek the Lord, ſaid, that the citizens for 
a little 


# 
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OS. 


But the ſtatute is not ſolely confined 
to perſonal plots or aſſaſſinations; every 
wilful and deliberate attempt, that may 
immediately, or conſequentially endan- 
ger the life of the ſovereign, 1s within 
its ſcope. Therefore a conſpiracy forct- 
bly to impriſon, till certain demands 
are complied with, or to depoſe the king, 
is a compaſſing. As was adjudged, in 
the caſe of the Earls of E/zx and South- 
ampton c, theſe miſ-guided noblemen 
conſpired to ſeize the Tower, over- 
power the guards, and ſurprize the 
court, with a view to compel queen 
Elizabeth to call a parliament, and ſet- 
tle a new plan of government d. Upon 
the trial, the lord ſteward recommended 
Eſſex to reveal the plot and ſolicit a par- 
don. Southampton eſcaped with impri- 


2 little trading would crucify Chr:/?, (pointing to the 
red coats on the pulpit ftairs) and releaſe Baradbbas. 
And compared the high court of juſtice, to judging 
the world, at the laſt day, by the ſaints. 2 Sta. ri. 
361. 363. 366, 367. 
«„ 3 Inſt, 12. Kelyng. 21. by all the judges. 
1 Hawkins 51. 1 Sta. Tri. 198. 
d Camden's Elizabeth 630. 
| C 4 ſonment 
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ſonment during Elizabeth's life ; and the 
ſceptre of mercy would have been ex- 
tended to the unfortunate Eſſex, but all 
his proſpects were cloſed for ever, by the 
fatal treachery of the remorſeleſs Lady 
Nottingham e. 


Upon this trial the judges gave their 
opinion upon two points. Firſt, that 
if a ſubject attempts to put himſelf into 
ſuch ſtrength, that the king 4s unable 
to reſiſt him, and to compel him to 
govern otherwiſe than by his royal au- 
thority, it is manifeſt rebellion. Se- 
condly, that in every rebellion, the law 
intends as a conſequent, the compaſſing 
the death, and deprivation of the king ; 
foreſeeing, that the rebel will never ſuf- 
fer that king to live, or reign, who would 
puniſh him for his treaſon and rebel- 
lion . 

Levying war, or an overt act of ſuch 
intention, or of bringing war upon the 


e 5 Hume's Hiſt. of England 446. 
F 1 Sta. Tri. 207. 2 
8 king- 
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kingdom, is an overt act of compaſ- 
ſing g. 80 18 Fay <a conſulting to 
levy war. But fince a.confultation to 
levy, is not an actual levying, it cannot 
be brought under that ſpecies, where 
levying war itſelf is treaſon B. The 
overt acts laid in Lord Ruſſel's indict- 
ment were a conſpiracy to levy war, and 
to ſeize and deſtroy the king's guards. 
As to the firſt, ſtirring up inſurrection 
and rebellion is conſtructively only 
againſt the King, and could not be a 
ſufficient overt act, to juſtify an ima- 


gination of compaſſing the king's death. 


As to the ſecond, it was proved that Lord 
Ruſſel only was preſent, during a diſ- 
courſe about viewing the poſture of the 
guards; and no actual view was taken. 
In the opinion of the ableſt lawyers, he 
was illegally convicted i, the evi- 


g 2 Burrow's Rep. 646. 6 Sta. Tri. 328. 
Layer's caſe. 
þ Kelyng. 20. 1 Hawkins 55. 
i 3 Sta. Tri. 721, 722. See a defence of Lord 
Ruſſel's innocence. Id. 755. 757. | | 
dence 


ag © 
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dence being inſufficient and contra- 
dictory. 


Corref- Whatever has a remote tendency, 
8 gb. to affect the perſonal ſecurity of the 
. — king, is within the ſtatute; therefore 
the king- entering into meaſures, in concert with 
* Foreign powers, to invade the kingdom, 
is & ſufficient overt act. During a war 
with France in 1690, Lord Preſton was 
ſeized in a veſlel at Graveſend, and ſome 
papers were found upon him, contain- 
ing a plan of invaſion, in favor of James 
the Second, and an account of the ſtrength 
of ſeveral Engliſb forts and garriſons. 
Lord Preſton inſiſted that no overt act 
was proved, though laid, in Middleſex. 
But, the court held, that taking boat at 
Surry Stairs, with an intention of going to 
France, and of carrying the papers there, 
for the purpoſes charged in the indictment 
was a ſufficient overt act in Middleſcæ J. 
The overt act in the Duke of Norfolt's 


þ 4 Sta, Tri. 410. 447. Lord Preſton's in- 
dictment was for compaſſing the king's death, and 
adhering to his enemies, 

| caſe, 
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caſe, was his intended marriage with 
Mary queen of Scots, and his correſpon- 
dence with the Duke of Alva, to raiſe 
an army, to invade the kingdom. Mary 
had formerly laid claim to the crown, 
it was therefore argued, that whoever 
married her would ſupport her title, 
and conſequently endeavour to depoſe 
queen Elizabeth. The letters had no 
ſignatures, and were only proved to be 
the Duke's by reading the confeſſion of 
an agent, who vouched for their authen- 
ticity. This conviction was contrary 
to all law and juſtice, being proved to 
be treaſon, only by preſumptions and 
- inferences J. Sir Walter Raleigh was 
indicted for correſponding with Spain, 
to advance Lady Arabella Stuart to rhe 
thrown, and to depoſe the king. The 
only proof againſt him was Lord Cob- 


I 1 Hale 120. 1 Sta. Tri. 85. 103. Mary's 
attachment to the Duke infuſed into Elizabeth's 
breaſt, terror and jealouſy; ſhe therefore pro- 
ceeded againſt the Duke with the moſt un- 
relenting ſeverity, Sce Sir Edward Coke's opinion 
of the 25 Ed. 3. 3 Inſt. 12. 
ham, 
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ham, whoſe evidence was ſuffered to be 
read, without confronting the witneſs 


tao thepriſoner m. 


Inciting a foreign invaſion, may 
ſeem more properly to belong to ano- 
ther ſpecies of treaſon, that of levy- 
ing war. But, unleſs the powers in- 
cited are actually at war with this 
country, it will not fall within any 
branch of the ſtatute, except compaſling 


the king's death. Since then it cer- 


tzi.nly tends to endanger his perſon, 
it has in ſtrict conformity to the ſta- 
tute, been brought within the ſpecies 
of compaſſing 2. So it was ruled in 
the caſe of Harding, who raiſed and 
ſent men to France, during a war, far 


m 1 Sta, Tri. 213. 216. 220. 226. Raleigh was 
condemned, but the ſword of juſtice was ſuſpended 
over his head. He was confined in the Tower, 
fqurteen years; afterwards having a commiſſion to 
Spain, he was unſuceeſsful, and committed fome 
outrages : when James the Firſt, to oblige the king 
of Spain, who made a point of it, put the cruel ſen- 
tence in execution, 

# Foſter 197. 


* 


the 


th 
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the purpoſe of reſtoring James the 
Second 0. 


In the rebellion of Jack Cade, who 
collected an armed force, and marched: 


to London, for the redreſs of grievances, 
it was declared, by the 29 Hen. 6. c. 1. 


which attainted him of rebellion, that 
gathering men together, and exciting 
them to riſe againſt the king, was an 


overt act of imagining his death p. 


Formerly treaſonable words ſpoken, 
amounted to an overt act, and two caſes 
are cited in the reign of Edward the 
Fourth ; one of a man living at the ſign 
of the Crown, who told his child, he 
would make him Heir of the crown g. 
The other of Thomas Burdet, who wiſh- 


ed the horns of a favourite buck, in the 


belly of him who adviſed the king to 
1 


o 2 Ventris's Rep. 3 16. 
þ Id. 317. 
9 1 Hale 115. 4 Blac. Com. 80. 
c Fill 
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Fill it . But theſe were arbitrary caſes; 
and becauſe words admit of fuch an 
endleſs variety of conſtructions, it has 
been determined that mere looſe words 
not relating to any treaſonable purpoſe 
in agitation, are not an overt act „. 
It was reſolved in Pyne's caſe © That no 
« words were treaſon, unleſs by ſome 
& particular ſtatute 7. And Sir Ed- 
ward Coke ſays, words may make a 
« man an heretick, but not a traitor, 
« without an overt act 2.“ 


Thus much of looſe words in general; 
but words may expornd an overt act, in 
itſelf znd;ferent, but when coupled with 
the words, they may be an expoſition of 
compaſſing. As were theſe words, in 
* Crohagan's caſe, ©] will kill the king, 
if I may come unto him;” it being proved 


r Id. ibid. Cro. Car. 120, 121. 

£1 Hale 114. 323. 1 Hawkins 57. Foſter 
200. 1 Blac. Rep. 37. 

t Cro. Car. 225. for the words in Pyne's caſe 
ſee p. 117. 

3 Inſtit 14. 4 Sta. Tri. 593. 


he 
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he came into England, for that pur- 
poſe v. Alſo theſe words © the king 
being excommunicated by the Pope, 
« may be lawfully depoſed and killed, 
% by any whatſoever, which killing is 
not murder ww.” If the king 
4 ſhould arreſt me of High treaſon I 
« would ſtab him.” If King Henry 


„che Eighth will not take back his 


„wife, he ſhall not be king, but ſhall 
feſtly ſhew a deſign to kill the king, 
make an overt act, though the deſign 
be future and conditional. 


But words written and publiſhed, ei- 
ther in letters, or books, will make an 


avert act, if the matter contained, im- 


forts a compaſſing y. As was Twyn's 


caſe for publiſhing a treatiſe on the 


v Cro, Car. 332. Kelyng. 13. 

w 1 Hale 117. 1 Hawkins 57. 

x 5 Bac. Abr. 114. 3 Mod. Rep. 52, 53. 
Roſewell's Caſe, 
„z Inſt. 14. Hale 118. 


exe- 
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execution of juſtice” aſſerting, that the 


ſupreme magiſtrate, was accountable 
to the people, and that they might take 
arms, to put the king to death z. Alſo 
in the caſe of Williams for incloſing 
and ſending, in a box, to Charles the 
Firſt, a book, declaring that the king 
ſhould die in the year 1621, and that the 
kingdom ſhould be deſtroyed a. Pub- 
liſhing a book, or ſending a letter, in 
citing a foreign invaſion, is an overt 
act; for the death of the king would 
probably be the conſequence; 6. 


Even writings unpubliſbed, have ſome- 
times convicted their authors of trea- 
ſon. Such was Peacham's caſe in whoſe 
ſtudy was found a — ſermon, 


2 Sta. Tri. 527. 336. 1d. 8, 386. key · 
22, 23. 
a 2 Roll's Rep. 88. Cro. Car. 125. In this 


- Caſe was firſt broached, that famous doctrine, /cribere 
A agere. | 


'b 3 Inſt. 14. Cardinal Pole's Caſe, 5 Bac. 
Abr. 113. See ſeveral caſes, ſor words written and 


ſpoken in Croke Charles, from p. 117. to p. 125. 
| which 


OF HIGH TREASON, 
which had never been preached or pu- 
bliſhed ; he was not executed, for Sir 
George | Croke tells us © many of the 
« judges were of opinion, it was not 
« high treaſon c.“ Algernon Sidney's 
caſe was much harder. He was one 
of the conſpirators, engaged with Lord 
Ruſſel, in the Rye-Houſe plot, to aſſaſſi - 
nate Charles the Second; only one wit- 
neſs, Lord Howard, e againſt 
him, and the law required two; his 
cloſet was ſearched, and a diſcourſe, 
evidently written many years before; 


in which it was maintained that kings/ 


were accountable to the people for their 
conduct, was deemed equivalent to a 


ſecond witneſs. To this ſtratagem he 


fell a ſacrifice, but it was to the gene- 
ral diſcontent of the nation, and to the 


eternal diſgrace of the ſovereign d. 
a. if 


c Cro, Car. 125. upon this trial, 1 Hale 118. 
See the unconſtitutional interference of the king, 
and the proſtituted ſubmiſſion of the judges. Foſter 
199. 200, | | 

d 3 Sta. Tri. 794. 807. 815. However criminal 
Sidney's intentions againſt the king, might have 

D | been; 
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If a man do levy war againſt 
« our lord the king in his realm.“ 
There muſt be an actual levying proved 
by an overt act e. A conſpiracy ot 
conſultation to levy war, or to provide 
weapons for that purpoſe, is not a levy- 
ing within the ſtatute, But if the ri 
ſing be effected, both conſpirators and 
actors are guilty of high treaſon /. 
The actual aſſembling of numbers, to 
do an unlawful act, is not a levying, 
if the inſurgents are not arrayed in a 
warlike manner g. 


The levying muſt _be rinks the king, 
which is direct, againſt his perſon, or 


been; he was illegally convicted. His idol was a 


commonwealth ; and though his writings were, per- 
haps, too repugnant to monarebical principles; yet 
« a man may be allowed to keep poiſons, in his ci, 
« but not publickly to vend them, as cordials,” For 
remarks on Sidney's trial, ſee 4 Sta. Tri. 1,6. This 
was the firſt indictment for high treaſon, upon which 
any man loſt his life for w rirings unpubliſhed, Id 
197. 1 Siderfin 419. 

e 5 Sta. Tri. 37. 1 Hale 148. z Inſt, 10. 
FI Hale 131. 133. 3 Inft. 9. Foſter 213, 
 g I Hale 131. Tais is doubted of by Foſter 208. 

con- 


„ 


or HIGH TREASON, | 35 

tonſtructive, againſt his government. 

It extends not only to thoſe, Who take 

up arms, with intent to dethrone the 

king, but to thoſe; who forcibly en- 
deavour to reform the religion, or laws, 

or to redreſs national grievances, 'this 

being a defiance of government, and 

an attack upon the authority of the 

king h. In Pradſhaw and Burton's Caſe, | 

a conſpiracy in Oxfordſhire, to rife and 

procure arms, in order to throw down 

incloſures, and to enlarge highways and 

lands was held treaſon. But they were 

indicted upon the 13 Eliz. c. 1. which 

makes a conſpiracy, to levy war; trea- 

fon i. | 


Iaſurrections to throw down all in- 
cloſures, to enhance the price of all 
labour, or to open all priſons, is a levy- 
ing, becauſe of the univerſality of the 


5 1 Hawkins 54. Prin, Pen. Law 13c, 131. 
8 Sta. Tri. 289. N 
i 3 Inſt. 10. 1 Hale 132, Popham's Rep. 


122. 


D 2 deſign, 0 
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deſign, being an open forcible attack 
upon government i. An inſurrection 
for the expulſion of foreigners in ge- 
neral, or for the redreſs of real or ima- 
ginary evils, of a publick nature, in 
which che inſurgents have no ſpecial 
intereſt, is a conſtructive levying J. 


80 alſo is aiding and afliſting rebels, 


or attending the leaders, from the be- 
ginning, even without being privy, to 
the deſign of riling/ An inſur- 
rection to raiſe the price of ſervants' 


wages, is a levying, becauſe being done 


in defiance of the ſtatute of labourers, 
it is done in defiance of the king's 
authority m. 


Ata trial at the Old Bailey, 20 Car. f: 


Pulling down bawdy-houſes, breaking 
open priſons, and letting priſoners looſe, 


i Foſter 211. 1 Hawkins 54. 4 Bla Com. 


. 


4 Foſter 211. 
/ 1 Hawkins 55. 
m 5 Bac. Abr. 117. 3 Iuſt. 16. 


WAS 


or HIGH TREASON. 
was held a levying of war 1. The 
caſes of Damarret ani Purchaſe, for de- 
ſtroying the meeting-houſes of the Pro- 
teſtant diſſenters, were ruled by the 
principle, of the univerſality of the da- 
ſign of the conſpirators; it was proved, 
there was a general cry of down with 
the meeting-houſes ; that one was deſtroy- 
ed in Lincoln's-Inn Fields, and it was 
then agreed to proceed to demoliſh the 
reſt of the meeting-houſes. The Court 
was of opinion it was high treaſon. 
Here was a riſing avowedly to demo- 
Iſh, all meeting-houſes in general. 
Had the meeting-houſes been illegal, 
it would have been treaſon, according 
to the caſe of demoliſhing all bawdy- 
houſes ; but the meeting-houſes were 
protected by the Toleration act, there- 
fore the inſurreQion in the preſent caſe, 
was an attempt, to render that act in- 


„ Kelyng. 70. 74, 75. 1 Siderfin 358. 
1 Ventris 251. A ſpecial verdict was returned, 
All the judges met, and were of this opinion ex- 
cept Sir Matthew Hale. 


D 3 effec- 
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effectual, by numbers and force 9, 
So, an attempt by force and intimida- 
tion, to compel the repeal of a law, 
was laid down by the whole Court of 
King's Bench, to be levying war againſt 
the king, in the caſe of Lord George 
Gordon, for aſſemhling a multitude of 
people, who by his encouragement, 
committed many acts of violence, and 
burnt ſeveral Roman Catholick cha- 


pels p. 

An inſurrection, the ground of which 
is a private quarrel, is not treaſon, 
though acts of violence enſue. As 
when two great barons, with an armed 
force attacked and ravaged each other's 
perſons and lands 9. A riſing to re- 
move a N particular grievance, as 


0 8 Sta. Tri. 222, 247. 289. Foſter 214, 215. 
þ 2 Doug. 590. The act was 18 = 3. c. 60. 
for relieving Papiſts from certain penalties and dif- 
abilities. 
4 | 5 The caſe of the Tals of Glouceſter and Here. 
ſord 20 Ed. 1. 1 Hale 141 in notis and 149. 
4 Blac. Com. 82. 1 hbe 55 
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to pull down an encloſure, intrenching 


upon a right of common, is not trea- 


ſon, but a great riot T. Neither was 
a riſing of men of the ſame trade, un- 
arrayed in a warlike manner, to redreſs 
a private grievance. As was the caſe 
of the weavers in London, who tumul- 
tuouſly aſſembled to deſtroy the en- 
gine looms, and committed great out- 
rages 5. 


Holding a fort or caſtle againſt the 
king's forces; or detaining them ; or 
delivering them up, by treachery, or 
combination, to rebels, is levying war. 
80 is artacking the king's forces, upon 
a march, or in quarters, in oppoſition 
to his authority 7. 


r 3 Inſt. 9. Kelyng. 75. 
s 1 Hale 143, 144, 145. Foſter 210, Upon 
a conſultation of the judges, five were of opinion, 


this caſe was within the ſtatute, the other five were 


of a contrary opinion. But the Attorney General - 


proceeded againſt them for a riot only. 
- | Broke's Treaſon, p. 24. Foſter 219. 


D 4 And 
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And in Binfted's caſe, 16 Car. 1. 
going in a tumultuous att warlike 
manner, to ſutprize at Lambeth, the 
Archbifop of Canterbury, a privy coun- 
cillor, was adjudged treaſon w. 


Laſtly, the place muſt be in his realm, 
the narrow ſeas are part of the domi- 
nions of the crown of England, there- 
fore if any ſubject hoſtilely invades the 
king's ſhips upon thoſe ſeas, it is levy- 


ing war within the realm v. 


3. If a man be adherent to the 
e king's enemies in his realm, giving 
them aid or comfort, in the realm, 
or elſewhere.” By enemies are meant, 
aliens in notorious hoſtility ; for rebel- 
lious ſubjects, are traitors. The ſolem- 
nity of a previous denunciation of war, 
is not always neceſlary, as in the in- 
ſtance of general letters of marque and 
reprifal ; and is ſometimes impoſſi- 


u Cro. Car. 583, W. Jones's Rep. 496. S. C. 
v 1 Hale 154. 170. Co. Lit, 260. 
2 ble, 


or HIGH TREASON. 
ble zo, as in the emergency of a ſudden 
invaſion. Thus the Scots who invaded 
the kingdom, in the reign of Elizabeth, 
were held to be the queen's enemies, 


though at that time, there was no war 
between England and Scotland x. 


There maſt be an actual adherence ; 
a conſpiracy to aid or comfort the king's 
enemies, is not within the a&; but if 
the aſſiſtance is afterwards actually 
given, it is y. If pirates or robbers, 
ſubjects of a foreign ſtate, in amity with 
us, invade our coaſts, giving them 
aſſiſtance, is adhering to the king's 
enemies z. But to relieve a rebel fled 
aut of the kingdom, is not an adhe- 
rence, for the ſtatute is taken ſtrictly, 
and a rebel is not an enemy a. De- 
taining or delivering up a fort or 


av Princ. Pen. Law 136. 1 Hale 163. 
x Duke of Norſolk's Caſe. 3 Inft. 11. 

y 3 Inſt. 9. 5 Bac. Abr. 118. 

4E 4 Blac. Com. 83. 

# 1 Hawkins 55. 4 Blac. Com. 83 
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caſtle, to enemies, is an act of adhe- 
rence b. ** 


Tf there is a war between England 
and France, Engliſhmen living in 
France before, and continuing there 
after the war, are not ſolely on that ac- 
count adherents to the king's enemies, 
unleſs they aſſiſt in the war. But a re- 
fuſal to return upon a mandatory writ 
under the king's ſeals c, or upon pro- 
clamation and notice in England, is 
evidence of adherence d. 


If a ſubject of a foreign ſtate, living 
in England under the king's protec- 
tion, and continuing ſo after proclama- 
tion of war, ſecretly aſſiſts the ſtate at 
war, either before he leaves the king- 
dom, or openly renounces his allegi- 
ance, he is an adherent within the act e. 
Procuring a man to be inliſted, and 


Foſter 219, 
1 Dlac. Com. 266. 
d 1 Hale 165. 
e Dyer 144. 1 Hale 165. 


ſending 


as „ reren 


or Hic TREASON, 

ſending him into the ſervice of a ſtate 
at war with us, is an overt act of ad- 
herence; ſo alſo if a man inliſts him- 
ſelf f And upon the trial of Captain 
' Vaughan, accepting a commiſhon from 
France, at enmity with us, and cruiſing 
in order to attack and take the king's 
ſhips, was of itſelf, without any other 
act of hoſtility, held an adherence g. 


If a ſubje of England makes actual 
war on the king's allies, engaged againſt 
a common enemy, which has been fre- 
quently the caſe of the States-General, 
in our wars againſt France, this is an 
adherence, though no act of hoſtility 
is committed againſt the king or his 


forces; for the king's enemies are 


thereby encouraged and ſtrengthened 6. 
If the ſtates are in alliance, and the 
French at war with us, thoſe Dutch- 


F 2 Salk. 635. ' 
g 5 Sta. Tri. 37. 2 Salk. 634. Ke. 


5 So held by Lord Holt in Vaughan's Caſe, 


5 Sta. Tri. 36. Foſter 220, 
men 
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or MIGH TREASON. 
men who accept a French commiſſion, 
are the King's enemies; for their ſub- 
jection to France, makes them French 
ſubjects, as to all other nations but 
their own; and if a ſubject of England 


aſſiſts them, cruiſing at ſea, he 1 is not a 
Pee, but a traitor i. 


Furniſhing rebels or enemies with 
money, arms, ammunition, or other 
neceſſaries, or ſending intelligence of 
the | deſtination of our enterprizes, or 
armaments is treaſon, This was the 
caſe of De la Motte, who correſponded 
with the French miniſtry, and ſent in- 
formation of the force, deſtination and 
Hgnals of the fleet T. The bare ſend- 
ing is ſufficient, though the neceſſaries 
ſent, or correſpondence are intercepted, 
for the treaſon 1s compleat on the trai- 
tor's part, As was the caſe of Greg, 
a cierk in ſecretary Harley's office, for 
ſending intelligence to one of the prime 


2 Salk 655. 5 
E At the Old Bailey 1781. 


mini- 


Of HIGH TREASON. 
miniſters of France, of the. proceedings 
of both houſes of parliament, in rela- 


tion to the augmentation of our forces; 3 


the letters were ſtopped at the pgſt 
office, but the judges reſolved, that wri- 
ting and ſending letters to the poſt 
office, in order to be delivered to the 
enemy, was an overt act both of ad- 
hering and compaſſing J. The ſame 
was determined in Dr. Henſey's caſe, 
where a letter was intercepted, be- 
traying the ſecrets of government, and 
adviſing and ſoliciting the enemy to 
invade the kingdom m. 


4. If a man ſlay the chancellor, 
« treaſurer, or the king's juſtices of the 
„one bench or the other, juſtices in 
« eyre, or juſtices of aſſize, and all 
* other juſtices aſſigned to hear and 
determine, being in their places, do- 


ing their offices.” Theſe high of- 


J At the Old Bailey 1707. 10 Sta. Tri. Ap- 


pendix 77, 78. | 
m 1 Bur: Rep. 649, 650. Trin. 31 G. 2. 


ficers 


Killing 
the chan- 
cellor, 
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ficers are protected by the act, on ac- 
count of their ſuperior ſtation, being 
the perſonal repreſentatives of the ſo- 
vereign in his courts of juſtice. The ſta- 
' tute extends only to actual killing. Strik- 
ing or wounding one of theſe officers, 
though in the execution of his office, is 
not treaſon. Neither is a conſpiracy to 
kill, but if one of the conſpirators actual- 
by do it, all the abettors, and counſellors 
are involved in the fame guilt . 

- No other great officers, but thoſe ex- 
preſsly named, are protected, by the 
act; therefore, the barons of the exche- 
quer, as ſuch, or the chancellor of the 
exchequer, are not included. A juſtice 
of peace, is not a juſtice of oyer and 
terminer, unleſs he fits by virtue bf that 
commiſſion, The lord keeper, if there 
is a lord chancellor, is not within' the 
act; but otherwiſe, if there 1s no lord 
chancellor o. | 

Laſtly, 


n 1 Hale 230. 4 Blac. Com. 84. 
0 1 Hale 231. 1 IIawkins 61. 5 Bac. Abr. 120. 
57 An. c. 21. f. 8. to kill any of the lords of ſeſ- 
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Laſtly, they ouſt be in their placee, 
doing their offices. Wherever the ſeal is 
open, in the court of chancery, or in 
the chancellor's. houſe, there the chan- 
cellor is adminiſtring juſtice. The 
places for the juſtices, are the ſeveral 
courts where they uſually, or by ad- 
journment, fit for diſpatch of buſineſs. 
The lord treaſurer's place 1s the court of 
exchequer, or exchequer chamber. But 
it is doubted, whether he is firting in 
his place, when doing buſineſs in his 
own houſe 2 
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III. By a proviſory clauſe in the Treafons 
25 Ed. 3. © becauſe many other like os 
"© caſes of treaſon may happen, in time {tacuics. 
© to come, which cannot be thought of, 
or declared at preſent, it is accorded, 


« that if any other cafe ſuppoſed to be 


ſion, or juſticiary of Scotland, in the exerciſe of their 
office, is high treaſon. The commiſſioners, for the 
cuſtody of the great ſeal, or of the treaſury, are pro- 
tected by 5 Eliz. c. 18. and 1 W. & M. ſeſſ. 1. 
C. 21. 

» þ 1 Hale 232. 

ES. e treaſon, 


— 


or nion TREASON. 


« rreaſon,, happens before any juſtices, 
& the juſtices ſhall not go. to judgment 


& of the treaſon, till the king and Par- | 


„ lament have declared, whether | it be 
60 treaſon or felony.” This clauſe is a 
great ſecurity to the ſubjeck, a direction 
to the judge, and a ſafe-· guard even to 

this facred act itſelf. Sir Matthew 
Hale admires the wiſdom and care of 
parliament, in thus keeping judges with- 
in the expreſs limits of che act, and not 
ſuffering- them to run out, upon their 
OWN opinions, into conſtructive treaſons, 
even in caſes, ſeemingly analagqus, but 
to reſerve them for the deciſion of parlia- 
ment. This too is a weighty memento to 
the judges, to be careful and not over 
haſty in letring in treaſons, by con- 
ſtruction or interpretation, that are not 


within the letter of the law: at leaſt in 


ſuch new caſes, as have not been reſolv- 
ed and ſettled, by more than one pre- 
cedent . The authoritative deciſion of 


theſe caſus omiſſi, is reſerved to the king 


4 I Ilale 259 4 Blac. Com. 85. 
and 


or HIGH TREASON. 
and parliament, and the moſt regular 
way of doing it, is by a new declara- 
tive act. And though ſome particular 
caſes have been declared by the houſe 
of lords alone, though deciſions of great 
weight, they are not determined ac- 
cording to that ſolemn declaration re- 
ferred to by the act, as the only cri- 
terion for judging of future treaſons 1. 


This declarative and interpretative 
power, thus transferred from the judges 
to the parliament, was repoſed in hands, 
equally willing and able to determine, 
without law or' precedent. During the 
ill-fated reign of Richard the Second, 
the legiſlature declared many new and ex- 
travagant treaſons, with thoughtleſs pro- 
fuſion. In the great appeal in parlia- 
ment by the duke of Glouceſter, againſt 
the archbiſhop of York, exerciſing ſup- 
poſed acts of royalty, cauſing improper 
laws to be enacted, and impoveriſhing 


r The caſe of the earlof Northumberland 5 Hen. 4. 
and Talbot 17 Ric. 2. 


E. | the 
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the revenue, were declared high treaſon, 


Killing an embaſſador, and the bare in- 


tent of killing or depoſing the king, 


without the demonſtration of any overt 
act, were amongſt the arbitrary deciſions 
of this reign, which can be juſtified 
only on the principle of neceſſity; the 
deſperate diſeaſe of the ſtate, requiring 
a deſperate remedy 5. 


\ . Henry the Fourth ſaw the miſchief 


of theſe overſtrained proceedings, and 
with a view to court popularity, paſſed 
an act 7, that ſince “ no man knew 
* how to behave himſelf to do, ſpeak, or 
% ſay, for doubt of the pains of treaſon, 
ein future, no treaſon ſhould be judged, 
* otherwiſe than by the 25 Ed. 3. This 


act at once ſwept away the whole load 


of unwarrantable treaſons, introduced 
in the preceding reign, and was faith- 


fully obſerved by Henry. It is remark- 
able that when Treſilian and other judges 
were attainted in this parliament, for 


s 1 Hale 263. 266. 
t .1 Hen. 4. c. 10. 


deliver- 
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delivering theſe ſtrange. and extrajudi- 


cial opinions, they anſwered, that they 
durſt not do otherwiſe, for fear of 
death 1. | 


In the reign of Henry the Fifth, and 
Henry the Sixth, manſlaughter, robbery, 
breaking truces, and the abetting ſuch 
acts, were declared to be treaſon againſt 
the king's crown and dignity. And 
John Mortimer had judgment pro- 
nounced, for eſcaping from priſon, be- 
ing committed for ſuſpicion of trea- 
ſon againſt Henry the Fifth v. | 


In the reign of Henry the Sixth, 


Edward the Fourth, and Richard the 


Third, many acts of attainder appear, 
of particular perſons, who adhered to 
either party contending for the crown; 
according to the ſucceſs of each. 


To detail the various perſonal and 
domeſtic treaſons, invented by the pli- 


u 3 Inſt. 22, 23. 
v 1 Hale 267, 268. 
| E 2 able 
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or HIGH TREASON, 


able parliaments of the tyrant Henry 
the Eighth, would be painful and un- 
intereſting. That amazing heap of wild 
and new-fangled treaſons, was totally 
abrogated by the 1 Mar. c. 1., which 
once more reduced all treaſons to the 
ſtandard of the 25 Ed. 3. . 


From that, to the preſent time, many 
new treaſons have been created by 
parliament, particularly in regard 
to Papiſts; maintaining the power 
of the Pope; and falſifying the coin. 
There is one ſtatute however, 2 03 
Ann. c. 20. which makes any officer or 
ſoldier guilty of high treaſon, who cor- 
reſponds with the queen's enemies, or 
gives them advice or. intelligence, or 
enters into any treaty or condition, 
without proper authority. As to the 
other treaſons it will be ſufficient to 
notice thoſe only, which are created 
for the ſecurity of the Proteſtant ſuc- 
ceſſion, in the houſe of Hanover. By 


w 4 Blac. Com. 86, 87. 
the 
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the 17 G. 2. c. 39. Adhering to- or 


correſponding with the Pretender or 
his ſons; or by the 1 Ann. ſtat. 2. 
c. 17. maliciouſly endeavouring to hin- 
der the perſon next in ſucceſſion, ac- 
cording to the limitations of the act of 
ſettlement, from ſucceeding to the 
crown; and by the 6 An. c. 7. main- 
taining that any perſon has a right 
or title to the crown, otherwiſe than 
according to the act of ſettlement; or 


chat the kings of this realm with the 


authority of parliament, are not able 
to make ſtatutes to bind the crown, and 
the deſcent thereof; theſe offences are 
declared high treaſon. This laſt was 
the ſtatute upon which Matthews was 
convicted, for printing a treaſonable 
pamphlet, maintaining that the Preten- 
der had an hereditary right to the crown 
of Great Britain x. 


The puniſhment of high treaſon is 
terrible and complicated ; the crime be- 


x At the Oid Bailey 1719. 9 Sta. Tri. 683, 684. 
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ing immediately levelled at legiſlators 


and legiſlation y. 1. The offender is 
to be drawn to the gallows on a ſledge 
or hurdle. 2. He is to be hanged by 
the neck, and cut down alive. 3. His 
entrails are to be taken out while he is 
alive. 4. His head is to be cut off, 
5. His body is to be divided into four 
parts. 6. His body and head to be at 


the king's diſpoſal x. 


The ſentence of women is to be drawn 


and burnt; but a late ſtatute, has chang- 


ed the burning into hanging à. 


The king may pardon all the puniſh- 
ment except beheading; for decapita- 
tion being part of the judgment, the 
law is ſatisfied, and the judgment ſub- 


y Princ, Pen. Law 146. 

2 4 Blac. Com. 92. See Sir. E. Coke's horrid al 
mercileſs deſcription of the ſentence, in the preſence 
of ſeven criminals he was conderaning, 1 Sta. Tri. 


243. 


4 a 30 G. 3 C. 48. 


5 ſtantially 


OF HIGH TREASON. . 
ſtantially executed c. At Lord Strafford's 


S5 


execution, it was contended by Lord 


Ruſſel, that the king could not remit 
any part of the ſentence. But when 
the ſame Lord Ruſſel in his own caſe, 
applied for pardon, the king remitted 
the more ignominious part of the ſen- 
tence. Lord Ruſlel,” ſaid he, © ſhall 
find, that I am poſſeſſed of that pre- 
„ rogative, which in the caſe of Lord 
« Strafford, he thought proper to deny 
* me” d. 


There are no acceſlories in high trea- 


ſon, all are principals, for on account 
of the enormity of the crime, the law 
allows of no diſcrimination of guilt ; 
thoſe who conſpire, aid, or abet the 
committing of any treaſon, whether 
preſent or abſent, are all principals e. 
But this applies only to thoſe caſes, 
where the intent itſelf is treaſon, as in 


c 1 Hale 351. 
d 8 Hume's Hiſt, Eng. 193: 
e 1 Hale 233. 


E 4 com- 


Princi- 

pals and 
acceſſo- 
ries. 
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compaſſing, for in the inferior ſpecies, 
no advice to commit them unleſs they 
are actually committed, will make a 
man a principal traitor f. Every one 
who &nowingly receives or comforts a 
traitor is a principal; as was reſolved 
upon the attainder of Abington, for re- 
ceiving Garnet the jeſuit, a conſpirator 
in the powder plot. But Mrs. Li/le's 
ſentence was illegal: the act reverſing 
her attainder, reciting, © that ſhe was by 
an irregular and undue proſecution 
« indicted for entertaining and con- 
« cealing John Hicks, a falſe traitor, 
knowing him to be ſuch, though the 
“ ſaid Hicks was not at the time of the 
e trial, attainted or convicted of any 
c ſuch crime g. 


F 4 Blac. Com. 35, 36, 
8 4 Sta. Tri. 1 30. Foſter 345, 346. 


CHAP. IL 
Of Mifprifion of Treaſon. 


AAISPRISIONS are ſuch high 
x offences as are not capital, but- 
nearly bordering thereon. And are of 
two kinds ; negative, which is conceal- 
ing ſomething, which ought to be re- 
vealed; and poſitiye, which is commit- 
ting ſome unlawful act. 


Miſprifion of bigh treaſon is either by 
the common law or by ſtatute, it con- 
fiſts in the bare knowledge and con- 
cealment of treaſon ; without any de- 
gree of aſſent: for aſſent or approba- 
tion make the party a principal traitor a. 


In the time of Bratton, concealment 
of high treaſon, amounted to treaſon. 


a 4 Blac, Com. 120. 
But 


Miſori- 
ſion of 
rreaſon, 


or MISPRISION OF TREASON. 


But afterwards by the 1 & 2 Phil. & 
Mar. c. 10. ſ. 8. it was declared, that 
concealment of high treaſon, ſhall be 
deemed miſpriſion only, and the offen- 
ders thall ſuffer and forfeit a as in Caſes 
of miſpriſion 6. 


Buy the old common law, if a man 
was privy to a treaſon, he was bound 
to reveal it to the king or his council, 
within two days, even to the neglect 
of his moſt urgent affairs; and if 
after that time he concealed it, it was 
deemed an aſſent c. If a perſon goes 
into the company of conſpirators, not 
knowing of their deſign, and hears their 
diſcourſe without ſaying any thing, 
and never afterwards attends their con- 


ſultations, ſuch concealment is miſ- 
priſion d. 


To make a miſpriſion, there muſt be 
a knowledge of treaſon, for a man cannot 


þ 1 Hale's P. C. 372. 
e Bracton, lib. 3. Fol. 118. a. 
4Kelyng. 17. 
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be ſaid to conceal, what he does not 
know, Therefore if a man 1s told there 
will be a riſing, without being made 
acquainted with the perſons who are 
to riſe, or with the nature of the plot, 
this is no miſpriſion in him, for he had 
no actual knowledge of treaſon. But if a 
man knows of a treaſon, and ſome of the 
conſpirators, and talks to other men about 
it in general terms only, this will not 
acquit him of miſpriſion; for notwith- 
ſtanding the diſcourſe, the treaſon and 
traitors are ſtill concealed. e. Com- 
paſſings or imaginations againſt the 
king by word, without an. overt act, 
conſtitute miſpriſion. By the 25 Hen, 
8. c. 12. Fiſher Biſhop of Rocheſter 
was attainted of miſpriſion, for con- 
cealing certain predictions made againſt 
the king, by the famous viſion- 
ary, the Holy Maid of Kent; one of 
whoſe prophecies denounced, that if the 
king did not deſiſt from his intended 
divorce, from Anne Bullen, he ſhould 


re Kelyng. 21, 22. 
not 
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not continue king more than a month 
after fo s 


If an act of parliament ſubſequent to 
1 Mar. c. 1. / 3. makes a new treaſon, 
the concealing of it is certainly miſ- 
priſion. Becauſe miſpriſion not being 
a ſubſtantive crime, it relates to what- 
ever is made treaſon, and is its neceſ- 
ſary conſequent and reſult, as the ſha- 
dow follows the ſubſtance. Though 
the 25 Ed. 3. does not by expreſs 
words enact miſpriſion to be an offence, 
yet as the 1 Mar. enacts there ſhall 
be no miſpriſion but by the 25 Ed. z. 
this latter act when it ſettles thoſe things 
that are treaſon, likewiſe virtually and 
conſequentially, makes the concealing 
any of them miſprifion g. 


Bat there are ſome offences, that are 
made poſitive miſpriſions, without being 
conſequential or dependent upon the 


F 11 Sta. Tri. 7. 
g 1 Hale P. C. 334. 


making 
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making of treaſon. As by the 13 Eliz. 
c. 2. ſ. 5. concealing and not diſcover- 
ing to ſome of the privy council, with- 
in fix weeks, the offer of auy inſtrument, 
or perſuaſion of reconciliation, to the 
ſee of Rome. By the 14 Eliz. c. 3. 
the forgers of any foreign coin, which 
is not current in this kingdom, and 
their procurers, aiders and abettors, in- 
cur the penalties and forfeitures of miſ- 
priſion of treaſon. As alſo, by the 
23 Eliz. c. 1. ſ. 3. the wilful aiders, 
and maintainers, of thoſe who endea- 
vour to withdraw the queen's ſubjects 
from their obedience, or from the eſta- 


bliſhed religion. 


It is incumbent upon every one who 
1s privy to a treaſon, to reveal it with 


all poſſible expedition to the king, a 
privy counſellor, or a magiſtrate . 


But it is doubted, whether a diſco- 
very to a private perſon, not 1aveſted 


Y 4 Burn's Juſtice Lit. Treaſon. 
with 
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with the powers of magiſtracy, is that 
publick exculpation which the law re- 
quires i. Neither will it be an exemp- 
tion from the offence to diſcover that 
there will be a riſing in general, with- 
out diſcloſing the perſons intending to 
riſe 4. If treaſon is diſcloſed to a con- 
feſſor, it is his duty to make a diſco- 
very, for confeſſion conveys not che pri- 
vilege of ſecreſy J. Therefore in the 
reign of Henry the Fifth, Randolph, 
the queen dowager's confeſſor, accuſed 
her of treaſon m. And Garnet the 
jeſuit, ſet up an ineffectual excuſe, that 
he was bound to keep ſecret, whatever 

, was diſcloſed in ſacramental confeſ- 
ſion u. 


Puniſh- The puni/hment of miſpriſion, is im- 
ment. priſonment during life, forfeiture of all 
goods, debts, and duties for ever, and 


i Kelyng. 22. 
* 1 Hawkins's P. C. 87. . 
/ 2 Inſt. 629. 
m Rot. Parl. Anno 7. H. 5. nu. 13, 
„ 1 Sta. Tri. 264. 2 Inſt, 629. 
of 
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of the profits of lands during life o. 
Miſpriſion of petit treaſon is not ſubject 
to the judgment of high treaſon, bur 
is puniſhable only by fine and impri- 
ſonment p. 


0 3 Inſt. 34. 
2 1 Hale P. C. 373. 


CHAP. III. 


Of Felomes and other Offences againſt the 


King and his Government. 


OTHER offences immediately af: 
fecting the king or his government are 
felonies injurious to his prerogative, 
præmunire, and miſdemeſnors. 


I. Felony, according to its general 
acceptation, comprizes every ſpecies of 
crime, which occaſioned at common law, 
the forfeiture of lands or goods. But 
it is conſidered by modern interpreta- 
tions, as a generical term, including 
all capital crimes inferior to treaſon a. 
Felonies againſt the king's prerogative 
are not ſuch offences as directly attack 
the perſonal attributes of ſovereignty, 


a 4 Blac. Com. 98. | 
but 


,b ' 


* 
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but tend to diminiſh the dignity of his 


political authority, or weaken the finews 
of his government. It not being in- 
tended, to ſpeak of offences relating to 
the coin or bullion, or of relieving po- 
piſh prieſts. The other felonies are, 


1. Againſt the council. 
2. Serving a foreign ſtate. 
3. Imbezzling ſtores. of war. 
4. Deſertion from the army or navy. 


The privy council, being a Sele Gian 
of ſuch ſtateſmen as are eminent for 
their birth, wiſdom, or talents, in order 
to adviſe and defend the king, and 
to give energy and ſtability to his exe- 
cutive government, the law ſeverely 
puniſhes any attempt or conſpiracy to 
deſtroy their lives. The 3 & 4 Ed. 6. 
c. 5. being repealed, which made the 
intent to kill or impriſon a privy coun- 
ſellor felony; it is enacted by the 
3 Hen. 7. c. 14. that if any of the 
king's houſehold ſervants conſpire or 
gn to take away the life of a privy 

F coun- 


Felonies 
againſt 
the privy 
council. 


or OFFENCES AGAINST 


counſellor, it is felony, though nothing 
be actually done. This ſtatute was 
made in conſequence: of a dangerous 
conſpiracy by ſome of Henry the Se- 


venth's houſehold ſervants : it therefore 


extends to the king's ſworn ſervants 
only, whoſe names are entered on the 
cheque-roll of the houſehold, and are 
under the rank of a lord. By this 
ſtatute the benefit of clergy 1s not taken 


away. But by the 9 Ann. c. 16. it is 


enacted, that if any perſon ſhall unlaw- 
fully aſſault, ſtrike, wound, or attempt 
to kill any privy counſellor, in the exe- 
cution of his office, he ſhall ſuffer death 
as a felon, without benefit of clergy. 


This ſtatute was made in conſequence 


of the daring attempt of the Marquis 
De Guiſcard, who ſtabbed. Mr. Harley 
with a penknife, when under examina- 
tion before a committee of the privy 
council, for e correſponding 
with France. 


Serving foreign flates being generally 
a dereliftion of that allegiance which 
a ſub- 
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a ſubject owes to his natural prince, 
was reſtrained and puniſhed by the le- 
giſlature, in the reign of James the 
Firſt, when the reſtleſs machinations of 
the Jeſuits abroad, were aimed at the 
deſtruction of the government, and the 
introduction of the popiſh religion. 
By the 3 Jac. 1. c. 4. ſ. 18. every ſub- 
ject that goes out of the kingdom in 
order to ſerve, or after his departure, 
voluntarily ſerves any foreign ſtate, 
without taking the oath of obedience 6, 
preſcribed by the ſtatute, is declared a 
felon. It is alſo felony, by ſection 19. 
If any gentleman or perſon of higher 
degree, who has borne any office or 
place in the army, engages in foreign 
ſervice; in this manner, without previ- 
ouſly; entering into a bond with two 
ſureties c, not to enter into, or conſent 


b See the oath Sec. 1 5. This oath of obedience 
is abrogated by 1 W. & M. Sef. 1. c. 8. f. 2. and 
the new oaths of allegiance and ſupremacy enjoĩn- 
ed in its room. 

c The penalty of the bond is twenty pounds ; 
ſee the condition Sec. 20. and Sir E. Coke's com- 
nr upon the ſtatute. 3 Inſt, 80, 81. 


F 2 to 
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to any plot or conſpiracy againſt the 
king; and if he knows of any ſuch, 


to diſcloſe it withm proper time to the 


king, or the lords of the privy council. 


Farther by the 9 Geo. 2. c. 30. ſ. 1. 
to remedy the ſeduction of ſoldiers to 
inliſt for foreign ſervice, it is enacted, 
that if any ſubject of Great Britain 
ſhall inliſt or enter himſelf; or any 
perſon ſhall procure him to be inliſted 
or entered ; or ſhall hire, or retain, or 
procure any ſubject to go beyond the 
ſeas, or embark for the purpoſe of ſerv- 


ing any foreign ſtate, as a ſoldier, with- 


out licence obtained under the king's 
ſign manual; he ſhall ſuffer death, as 
in caſes of felony, without benefit of 
clergy. But by ſection 3. if any per- 
ſon ſo inliſted or enticed, ſhall within 
fourteen days, diſcover his ſeducer, ſo 
that he may be apprehended and con- 
victed of the offence, this will be an in- 
demnification 4. Moreover, by the 


d This acts is enforced by 29 Geo, 2. c. 30. f. 4. 
which adds, although no 8 money is actually 


paid or received. 


29 Geo, 
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29 Geo. 2. c. 17. 4, 1. if any ſubject 
enters into the military ſervice of the 
French king, as a commiſſioned or non- 


under the king's ſign manual, he ſhall 
be deemed guilty of ag without 
benefit of — e. 


Imbezzling or deſtroying the king's 
- armour, flores, or ſhipping, being a crime 
cafily committed, and of fatal tendency, 
particularly in time of war, is puniſhed 
by the 31 Eliz. c. 4. which declares 
that if any perſon having the charge 
or cuſtody of any armour, ordnance, 
munition ſhot, powder or habiliments 
of war; or of victuals provided for 
victualling of ſoldiers or mariners ; ſhall 
for the ſake of gain, or for the purpoſe 
of hindering her majeſty's ſervice, im- 


e By the ſame ſtatute, Sec. 5. the accepting a 
gommiſſion in the Scotch Brigade, in the ſervice of 
the States General, and not taking the oaths of alle» 
giance and abjuration, within fix months, and tranſ- 
mitting a certificate thereof and of the commiſſion, 
to the ſecretary at war, incurs the penalty of 500/. 


F4 bezzle, 


commiſſioned officer, without licence 
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bezzle, purloin, or convey away the 
ſame, to the value of twenty ſhillings, 
at one, or ſeveral times, he ſhall be pro- 
ceeded againſt as a felon £ But be- 
cauſe the benefit of clergy is allowed 
by law, except it is expreſsly taken 
away, which was not the caſe in the 
preceding ſtatute, and this offence hav- 
ing been frequently committed, the 
22 Car. 2. c. 5. ſ. 2. takes away the 
benefit of clergy; as alſo by ſection 3. 
from ſtealing or imbezzling .any fails, 
cordage, or other naval ſtores to the 
value of twenty ſhillings g. And by 
the 22 Geo. 2. c. 33. 1. 25. every per- 
ſon in the fleet, who ſhall unlawfully 
burn or ſet fire to any magazine or 
ſtore of powder; or to any ſhip, boat 
or veſſel; or to the tackle or furniture 
of the ſame; provided it does not be- 
long to an enemy, pirate, or rebel, 


F This act has five excellent proviſions, worthy ot 
imitation, in all like cafes of new felonies. 2 Inſt. 
79. 

g The judge is empowered after ſentence of 
death, to tranſport the offender for ſeven years. 


ſhall 
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ſhall ſuffer death; being convicted of 
the offence, by the ſentence of a court 
martial. Laſtly, by the 12 Geo. 3. 
c. 24. to ſet on fize, burn, or deſtroy 
any ſhips or veſſels of war, whether on 
float, building, built, or repairing ; or 
any arſenals, magazines, dock-yards, 
rope-yards, victualling offices; or any 
buildings erected therein, or belonging 
thereto; or to any military, naval, or 
victualling ſtores, or other ammunition 
of war; or the places where they are 
depoſited; is felony without benefit 
'of clergy b. 


For the crime of defertion, both the E 


ancient and modern law of England 
has inflid ed the puniſhment of death i. 
It 18 felony by the 18 Hen. 6. c. 19. 
for any ſoldier after receiving his wages, 
not to join his captain, or to depart 


| 5 For the puniſhment of other imbezzlements 


ſee 9 and 10 Wil. 3. c. 41. 1 Geo. 1. Stat. 2. 
e. 25. 9 Geo. 1. c. 8. f. 3. 17 Geo. 3. c. 40. 
ſ. 10. Ld. Raym. 1104. 

j 3 Inſt. 87. 


F 4 from 
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from the king's ſervice without proper 
licence. The 2 and 3 Ed. 6. f. 6. takes 
away” the benefit of clergy; but this 
ſtatute ſeems to apply only to deſer- 
tion after a war: "Bur it is taken away 
by che 7 Hen. 7¹ C. 1. 4 ſubſequent 
ſtatute which extends the 6fferice to 
. Mariners and / gutiners, does not 570 
eee ner wk nit 
10 Levin. ' 
There is a elſe un be boch which 
Charles the Firſt commanded the judges 
to reſolve. A ſoldier having received 
preſs- money, ran away from the con- 
ductor, the queſtion was, whether this 
was "felony. It was argued” by Sir 
George Croke; ' and two judges, that 
a departure from a conductor was not 


what the ſtatute intended, which ſpe- 


cifically mentioned a captain, Burt all 
the other judges determined, that though 
a penal ſtatute /, yet, being made for 


15 Eliz. c. 5. ſ. 27. 
17 Hen. 7. upon this ſtatute ſeveral ſoldiers were 
afterwards attainted and executed. Coke's 6. Rep. 
27. a. the caſe of ſoldiers. 
the 
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the benefit: of the - publick ſervice, it 
ought to be conſtrued liberally, ac- 
cording to che intent of the makers; 
and an mene 4 COT 


9, 1 tak 


Thus — for Jeferrions in time of 
war, when it is expedient to eſtabliſh 
the ſevereſt:regulations ; but in time of 
peace, ſome relaxation of military rigor, 
would not occaſion much inconveni- 
ence. However the act, which paſſes 
annually, to puniſh mutiny and de- 
ſertion, makes no diſtinction of this 
kind: for if any officer or ſoldier, at 
any time deſerts, or liſts in any other 
regiment, he ſhall ſuffer whatever pu- 
niſhment a court martial inflicts, though 
it extends to death itſelf u. 


m The ſoldier's caſe, Cro. Car. 71, 72. Another 
doubt aroſe, that as the felony was appointed to be 
tried before the juſtices of peace at their ſeſſions, 
whether the juſtices of aſſiſe, or of oyer and terminer 
could try it; though this was not reſolved, the ge- 
neral opinion was, that the juitices of oyer and ter- 
miner might try it by their commiſſion. 

n A like power over the marines, is given to the 
Lords of the Admiralty, by another annual act, for 
the regulation of the marine forces, while on ſhore, 
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II. The next offence, though not ca- 
pital, affecting the king and his govern- 
ment, is præmunire o. This, according 
to its original inſtitution, was of a mere 
eccleſiaſtical nature, and conſiſted in 
maintaining and ſupporting the power 
of the Pope. The firſt effectual at- 
tempt to reſtrain the deſpotic power of 
the Popes, who reigned as lords of the 
terreſtrial globe, was made in the thirty- 
fifth year of that wiſe and vigilant 
monarch Edward the Firſt; and is the 


foundation of the ſubſequent =_ 


of præmunire. But that which is 


nerally referred to as the ſtatute A 


pramunire is the 16 Ric. 2. c. f. which 


was intended to prevent the procuring 
from Rome tranſlations and nomina- 


à a called from the words of the writ preparatory 
to the proſecution thereof Premunire Facias A. B. 


cauſe A. B. to be forewarned, that he appear before 
us, to anſwer the contempt wherewith he ſtands 


charged. But both the writ and the offence are in 


common ſpeech called Præmunire. 


tions 
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tions to benefices p. By the 25 Hen. 
8. c 20. f. 7. if any dean and chapter 
ſhall e to elect, within twenty days 
any perſon nominated by che king, 
to be biſhop; or any archbiſhop or bi- 
ſhop refuſe to conſecrate him; they 
ſhall incur the penalties of præmunire. 
This act reſtored to the king the prero- 
gative of nominating to biſhopricka, 
and yet preſerved the min Nr 
of election. 


Thus far andes was * within 
its proper bounds, oppoſing the en- 
croachments of the Pope. But the le- 
giſlature found it convenient to transfer 
the penalties, to offences of a temporal 
nature ; ſome of them having no rela- 
tion to. the original miſchief. Dero- 
gating from the king's common law 
courts, was a high offence at common 
law. By the 27 Ed. 3. ſtat. 1. c. 1. 
it is premunire for any perſon to draw 

p Such inſtruments were called Bulles, Pur- 
chafing proviſſont, was when the Pope provided a 
living, before the incumbent was dead. 


any 
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any plea out of the realm; the cogrii- 
zance of which belongs to the king's 
courts, or to ſue in any other court to 
defeat or impeach the judgments given 
in the king's courts. In the reig;n of 
James the Firſt it was a queſtion ; whe- 
ther a court of equity could give relief, 
after or againſt a court of law. The 
words, or ſue in any other court, ſeem to 
have created the doubt: and indict- 
ments were preferred againſt all the 
parties in a ſuit in chancery, for incur- 
ring a præmunire by queſtioning in 
chat court, a judgment obtained in the 
court of king's bench by fraud and im- 
poſition. The deciſion vras given in 
favour of the courts of equity, not- 
withſtanding the powerful arguments 
advanced by Sir Edward Coke, who 
preſided in the king's bench, and inſti- 
tuted this inquiry 7. And certainly, 
a court of equity being qualified to cor- 
rect the rigors and inconveniences of 
the common law, is prohibited only 


g 3 Inſt. 122, 122. Id. 4. 86, 87. 1 Bull. 


Let - from 
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from - examining the judgment; and 
not from adminiſtering relief, in caſes 
where that judgment is obtained through 
fraud and falſe ſuggeſtions r. Upon 
this ſtatute an inditment of præmunire 
was drawn againſt Sir Anthony Mild- 
may, a commiſſioner of ſewers for com- 
mitting a man to gaol, for refuſing to 
releaſe a judgment at law, obtained 
againſt the. commiſſioners for an illegal 
taxation 5. It has been ſaid that ſuits 
in the Admiralty or eccleſiaſtical courts, 
are within the 16 Ric. 2. c. 5. which 
prohibits any proceſs at Rome or el/c- 
where, if they concern matters belong- 
ing to the cognizance of the common 


This court notwithſtanding the ſtatute, may 
prevent ſuch judgments frorn being put into execu- 
tion. It is a power eſſentially inherent in à court 
of equity. And ſince it has a concurrent juriſdic- 
tion with the common law im matters of fraud, Sir 
E. Coke has been much blam«:d for his diſpute with 
Lord Elleſmere, and attem;pting to deprive the 
chancery of this part of its jurii diction. See 1 Mod. 
59. 2 Keb. 156. Dr. and Stud. Dial. 1. c. 18. 
and 3 Blac. Com. 54. 


3 Cro. Jac. 336. 2 Bull. 299. 
law. 
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law. But it is the better opinion, that 
if the matter appears not by the libel 


itſelf, but by the defendant's plea, to be 


of temporal cognizance; as if the plain- 
tiff libels for tithes, and the defendant 


pleads they were ſevered from the nine 
parts, which made them a lay- fee; then 


it is not within the ſtatute; becauſe it 
is not apparent, that either the plaintiff 
or judge knew they were ſevered i. 


Other pr amunires are acting as bro- 


kers or ſolicitors in uſurious contracts, 
and taking more than ten per cent. in- 
tereſt by the 13 Eliz. c. 8. ſ. 4. 1. 
Caufing any ſtay of proceedings, other- 
wiſe than by writ of error or attaint, in 
an action for loſs or damage done to 
goods, under pretext of any monopoly; 
provided notice is given, that the action 
is grounded upon the 21 Jac. 1. c. 3. 


t 3 Inſt. 120, 121. 1 Hawkins 80. The queſ- 
tion muſt be whether the cauſe is within the juriſ- 
diction of the courts, and the ching be 1 
and recoverable therein. 

„ Cro, Jac. 252. 


| which 


>». oa 
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which makes void all monopolies —— 


To obſtru the proceſs of making gun; 
powder, or to prevent the importation 
of the ingredients of which it is made, 
by virtue of a pretended authority of 
the crown, by the 16 Car. 1. c. 21. 
{. 44 Or obtaining an excluſive licence 
for making, or importing gunpowder, 
arms, or ammunition, by way of mer- 
chandize, except for the immediate fur- 
niſhing his majeſty's publick ſtores by 
the 1 Jac. 2. c. 8. Seizing the pro- 
perty of another, under colour of pur- 
veyance, or impreſſing any carriage by 
way of pre- emption by the 12 Car. 2. 
c. 24. 1. 13, 14. Alſo cauſing delay in 
any action brought on this ſtatute, ex- 
cept by authority of the court, where 
it is depending. Maliciouſly and ad- 
viſedly aſſerting, by ſpeaking or writ- 
ing, that both or either houſe of par- 
liament have a legiſlative authority, 
without the king, by the 13 Car. 2. 
c. 1. To ſend any ſubject of the realm 


8 v By ſec. 4. of this act, the party ſhall recover, 
treble damages, and double coſts. : 
A Pri- 
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a priſoner beyond the ſeas, or adviſing 
or aſſiſting therein by the habeas corpus 
act, 31 Car. 2. c. 2. ſ. 12. All theſe 
are præmunires; and this laſt ſtatute, be- 
ſides the penalty of five hundred pounds, 
renders tlie offenders incapable of any 
pardon. 


In more modern times, by the 1 Wil. 

and Mar, ſeſ. 1. c. 8. Perſons of eigh- 
teen years of age refuſing to take the 
new oaths of allegiance, and ſupremacy, 
preſcribed by that act, upon tender by 
the proper magiſtrate, are fubject to the 
penalties of præmunire. And by the 
7 and 8 Wil. 3. c. 24. ſerjeants, or 
counſellors at law; proctors, attornies, 
and all officers of courts; practiſing 
without taking the oaths of allegiance 
and ſupremacy, and ſubſcribing the de- 
claration againſt popery ; whether the 
oaths are tendered or not. By the 
6 Ann c. 7. ſ. 2. aſſerting maliciouſſy 
and directly by preaching, teaching, 
or adviſed ſpeaking, that the then pre- 

tended 


THE KING AND GOVERNMENT, n 


tended Prince of Wales, or any other 
perſon otherwiſe than according to the 
acts of ſettlement and union, hath any 
right to the throne of theſe kingdoms ; 
or that the king and parliament cannot 
make laws to limit the deſcent of the 
crown, is præmunire w. By 6 Ann, 
c. 23. 1, 10. if the aſſembly of peers of 
Scotland, convened to elect their ſixteen 
repreſentatives to fit in the Britiſh par- 
liament, preſume to treat of any other 
matter, except the election, they incur 
the penalties of a præmunire. By 6 Geo, 
2. c. 18. ſ. 18, 19. all undertakings 
tending to the prejudice of trade, and 
ſubſcriptions countenancing ſuch un- 
dertakings; or preſuming to act as a 
corporate body without legal authority; 
or raiſing, or pretending to raiſe tranſ- 
ferrable ſtocks, or acting under obſo- 
lete charters; 0 uch proceedings are ille- 
gal and void, and incur the penalties 1 


10 We have before ſeen, that writing, printing, 
or publiſhing the ſame doCtrines, amounted to high 
freaſon, by the ſame ſtatute. 


G =” 
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of } Fraemunire x. Laſtly, by 14 Geo. 3. 
c. 11. no deſcendant of the body of 
George the Second, except the iſſue of 
princeſſes married into foreign families, 
ſhall be capable of contracting matri- 
mony, without the previous conſent of 
his majeſty, ſignified under the great 
ſeal, and declared and regiſtered in 
council; and every marriage, and ma- 
trimonial contract without ſuch con- 
ſent, is null and void to all intents and 
purpoſes whatſbever. But, if any ſuch 
deſcendant, who has attained the age 
of twenty-five, gives notice to the privy 
council of his intentions, he may, after 
the exprration of twelve calendar months, 
contract a marriage, without 'the pre- 
vious conſent of his majeſty, which 
ſhall ſtand good; unleſs, before the ex- 
piration of the {aid year, both houſes of 
parliament expreſsly declare their diſ- 
| approbation of ſi ach intended marriage. 


1 Theſe undertakings from che fatal experience 
of the failure of the South- ſea project, were called 
Bubbles. 


i 
\ 


And 
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And any perſon preſuming to ſolemnize, 

aſſiſt, or be preſent at the celebration 
of any ſuch prohibited marriage, ſhall 
incur the pains and penalties of the 
ature of Fair. 

"The paint and e of præmunire pains and 
are very ſevere. © After conviction, Penalties. 
« the defendant is put out of the king's 
protection; his lands, tenements, goods 
« and chattels, are forfeited to the king; 
and his body is to remain in priſon 
« during the king's pleaſure.” Such 
lands as are entailed, are ſaved from 
forfeiture. By this puniſhment the 
offender is put but of the protection of 
the law, and can therefore bring no 
action. By the common law there was 
no puniſhment for killing a man at- 
tainted of præmunire, for he might be 
treated as the king's. enemy, and to 
kill an enemy, was lawful, But the 
5 Eliz. c. 1. ſ. 21. expreſsly for- 
bids killing any perſon attainted of 
bræmunire. 
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Libels. 
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' Whether there can be _ acceſſories 


in premunire is doubted q. 


III. Miſdemeanors are libels ſcan- 
dalizing the king, or his goverament, 
or contempts derogating from his title 
or R 


A libel is the malicious defamation of 
another by printing or writing ; and ex- 
poſes him to publick hatred, contempt 
or ridicule. And ſince it tends to a 
breach of the peace, it has been held a 
publick offence at common law, and 
received the utmoſt diſcouragement from 
courts of juſtice. 


The ſtar chamber ſoon after the in- 
vention of printing, took to itſelf the 
juriſdiction over publick libels; it pre- 
ſently uſurped a general ſuperinten- 
dance over the preſs, and exerciſed a 
legiſlative power over all publications 2: 
y Staunf. P. C. 44. 7 
2 7 Sta. Tri. 29, 30, 31. 6 Hume's Hiſt, Eng. 


165, 166, The courts of We efminfler- Hall did not 
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it prohibited books, it inflicted penal- 
ties, it eſtabliſhed an oligarchy of licen- 
ſers, and inveſted them with abſolute 
power to govern the republic of letters. 
This odious tribunal was aboliſhed in 
1641, but the long parliament aſſumed 
all its powers, which were continued 
during the whole time of the proteQor- 
ſhip. Two years after the reſtoration, - 
an act was paſſed reviving the republi- | 
can ordinances a. This act expired in 
1679, but was revived in 1692, and 
was continued till 1694, when all re- 
\ ſtraints were taken off, and the preſs 
made open and free, The conſequence 
of this liberty of the preſs has been, 
groſs licentiouſneſs ſtealing upon the 
public mind, by gradual but impercep- 
tible advances, till it has terminated in a 
a point, beyond which it cannot go. 
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want the power of holding pleas in caſes of libels; 
but the attorney general for good reaſons choſe ra- 
ther to proceed i in the court of Sta: Chamber; which 
is the reaſon why there are no caſes of libels in the 
King's Bench before the reſtoration. 

4 Againſt this ordinance Milton wrote his well 
known pamphlet Areopagitica. 
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In the moral world the eye 18 Aiatea 
with the picture of atheiſm, obſcenity, 
and ridicule ; and in the political, with 
doctrines ſubverſive of civil ſociety, 
Governments therefore watch with a 
vigilant eye, the demeanour of books, 
as well as men; and execute judgment 
and juſtice upon their authors, as upon 
criminals, For books are not abſolute- 
ly dead things, but contain a potency of 
life, and activity of ſoul, as efficacious as 
their parent. They poſſeſs the vigour 
and prolific qualities of the teeth of 
dragons, in the fables of antiquity ; 
wherever they are ſet, there ſpring up 
armed men. 


It is not to be preſumed that a libel 
is levelled perſonally at majeſty, it ge- 


nerally attacks the characters of mini- 


ſters, or the meaſures of government. 

But charging the king with a perſonal 

vice or defect ö; or that he wants wiſ- 
The king againſt Almon, M. 29 Geo. 3. PEE 
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dom, valour, or prudence c; or charg- 
ing him with the breach of his corona- 
tion oath; are libels. Alſo ſpreading 
falſe rumours. concerning the king's 
intentions, as that he deſigns to grant 
a toleration to papiſts d. If a man at- 
tacks the perſon of majeſty by low and 
licentious ſcurrility, in verſe, he com- 
mits an act of audacious indecorum z 
and may be puniſhed by a court of 
juſtice, with the humiliating and ſevere 


pains of the pillory. 


Libels againſt the government or men 
in power, are the objects of bitter aver- 


fion from the laws, not becauſe they 


inveſtigate the principles of govern- 


ment, or canvaſs political meaſures, 
which with decency and propriety 1s 
permitted to be done; but becauſe they 
engender ſedition; flatter faction; pro- 
pagate fictions and falſehoods; and im- 


c Cro. Car. 117. 
* The caſe of Alexander Scott for publiſhing falſe 
yews, Old Bailey, June 1778. 
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poſe on credulity. The common cauſes 
of libelling are miſtaken principles, diſ- 
appointment, and revenge; the effects, 
ſedition and diſcontent among the peo- 
ple. If ſtateſmen are the objects, it 
will generally appear, that to produce 
the deſired effect, beſides the neceſſary 
ingredient of falſehood, the private and 
publick character of the libelled, are ar- 
tificially blended together; as if the 
follies of the drawing room, or the 
foibles of domeſtic recreations, had an 
eſſential influence on the actions of the 
ſenate. 


If in private life, the calumniator of 
reputation, the beſt pillar of proſperity, 
be criminal ; much more ſo is he, who 
endeavours to deſtroy, what is the only 
ſupport of men in publick ſtations, the 
confidence of the nation. 


Charging the Legiſlature with! cor- 
ruption 3 or aſſerting that the govern- 
ment is unjuſt or tyrannical ; or that the 


miniſters are men of no integrity and 
ability; 


. 
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ability; or that they have ruined the 
country, and are enemies to the publick 
good ; are libels againſt the king's go- 
vernment; as diſſeminating diſcord and 
diſaffection in the minds of his ſubjects, 
and bringing into diſrepute the admi- 
niſtration of affairs. For the energy 
and ſtrength of a government depend 
upon the opinions entertained of the 
wiſdom and virtue of its meaſures ; and 
no government can ſtand againſt popu- 
lar clamour and diſguſt. Since the re- 
volution, the pen of ſedition has been 
very buſily employed. The caſe of 
John Tutchin was publiſhing the follow- 
ing libel, called the Obſervator. That 
if we judge from our national miſcar- 
riages, perhaps no nation in Europe, 
has felt more the influence of French 
gold, than England. That we found 


out offices for men, not men for offices; 


and that by this, the exciſe, cuſtoms, 
and other branches of the revenue, were 
intolerably ſunk; and that the navy of 
England had been hitherto perfectly 

be- 
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bewitched e. The caſe of Richard 
Franklin, was publiſhing a letter, in a 
paper called the Craftſman, under co- 
lour of an extract from the Hague, 
charging the miniſters with an infrac- 
tion of the Hanover treaty, with de- 
ſerting allies, and perfidiouſly expoſing 
the country to great hazards and ex- 
pences F. The trial of Owen was for 
printing and publiſhing the caſe of 
Alexander Murray, Eſq; which charged 
the houſe of commons with illegal and 
unconſtitutional proceedings, upon the 
the Weſtminſter election for members 
of parliament. The houſe of commons 
voted it a libel ; but upon the trial the 
defendant was acquitted for want of 
proper evidence g. And in the caſe of 
John Horne, Eſq; the publication of the 
following paſſage was a libel. At a 
meeting of the conſtitutional ſociety, a 
« gentleman propoſed that a fubſcrip- 


e At Guildhall 1704. 5 Sta. Tri. 527. 
V Sittings at Weſtminſter before Ld. Raymond, 
December 1731. 9 Sta. Tri. 255, 256. 


g 10 Sta, Tri. 197, 198. 208. ; 
> tion 
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« tion ſhould be entered into, for the 
« purpoſe of raifing a ſum to be ap- 
« plied to the relief of the widows, or- 
* phans and aged parents of our beloved 
American fellow ſubjects, who faithful 
to the character of Engliſhmen, pre- 
« ferring death to ſlavery, were for that 
«reaſon inhumanly murdered by the 
„ king's troops h. The dean of St. Aſapb's 
caſe was publiſhing a pamphlet called 
“The principles of government, in a 
dialogue between a gentleman and a 
& farmer.” in which it was inſiſted, that 
a free ſtate was only a numerous and 
powerful club; that the people were 
deprived of the right of voting for re- 
preſentatives in parliament ; that in con- 
ſequence of this, they were robbed of 
their money : and recommending them 
to procure arms, and be converſant in 
the manual exerciſe, in order to oppoſe 
the government, and redreſs griev- 


5 In the King's Bench, Nov, 1777.—1 1 Sta. Tri. 
264. 268, See the proceedings againſt John Peter 
Zenger, for a libel upon the government of the pro- 
vince of New York, 9 Sta, Tri. 276. 
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ances j. The caſe of Lord George Gor- 
don, was writing a pamphlet himſelf, 
addreſſed to himſelf, entitled The pri- 
& foner's petition, to the right honorable 
« Lord George Gordon, to preſerve 
their lives and liberties, and prevent 
their baniſhment to Bottany Bay.“ 
The purport of the libel was, that the 
government was tyrannical, the felony 
laws cruel, and that the judges condemn- 
ed the people contrary to law #. Upon the 
trial of Stockdale for publiſhing A re- 
4 view of the principle charges againſt 
« Warren Haſtings, eſquire, late govern- 
or general of Bengal,” the following | 

matter was held a libel on the houſe of 
commons. That the more deſerving a 
man rendered himſelf of his country, 
the more he was expoſed, to the vindic- 
tive proceedings of parliament. That 
the houſe of commons in impeaching 


i The king againſt the dean of St. Aſaph for a libel; 
at the aſſizes at Shrewſbury, Auguſt 1984. 
E At Guildhall 1787. See alſo the trial of Thomas 


Wilkins for printing and publiſhing the foregoing 


Mr. 


| hs 
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Mr. Haſtings, had perverted their accu- 
ſatorial character, and were influenced 
by motives of perſonal animoſity ; and 
not by the principles of publick and de- 
liberate juſtice / The laſt, is a recent 
caſe, for a libel upon the revolution, and 
ſettlement of the crown, upon the bill 
of rights; the legiſlative, executive, and 
judicial powers; and may therefore pro- 
perly be termed an accumulative libel. 
The dòctrines maintained were that the 
deliverance of this country by the prince 
of Orange, introduced only the ſem- 
blance of liberty; that the regal part of 
our government was, an oppreſſive and 
abominable tyranny; and that the whole 
legiſlature was a direct uſurpation m. 


Contempts againſt the king's le, are 
either by denying his title; or refuſing 
to take the oaths required by law for 


In the court of king's bench Weſtminſter, De- 
cember 1789, before Lord Kenyon. 

m Proceedings againſt Thomas Paine, at Guild- 
hall, December 1792, before Lord Kenyon, and a 
ſpecial jury, 

the 
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the ſupport of his government. Thefe 
tend to raiſe tumults and diſorders in 
the ſtate, and alienate the affections of 
the people. | 


II a man in heedleſs and. unadviſed 

difoourle maintains, that the king is an 
uſurper; or that another has a better 
title to the crown; or that the common 
_ laws of the realm, not altered by par- 
. kament, ought not to direct the deſcent 
of the crown of England ; theſe are 
high contempts, inclining to favor the 
pretenſions of others, and ſhaking the 
ſtability of government n. 


By the 1 Geo. 1. ſtat. a. c. 1 3. every 
perſon who is admitted into any office 
civil or military; and all members on 
the foundation of colleges or halls in 
the two univerſities, who ſhall have at- 
tained the age of eighteen years; and 
every perſon acting as a ſerjeant or 
cCounſellor at law; as an attorney, ſoli- 


. n 1 Hawk. P. C. 93. If the diſcourſe is adviſed 


it amounts to præmunire. 
citor, 


THE KING AND GOVERNMENT. 


citor, or as an officer in any court of 


juſtice in England; ſhall take and ſub- 
ſeribe the oaths of allegiance, ſupremacy 
and abjuration at one of the courts of 
Weſtminſter, or atthe general quarter ſeſ- 
ſions of the peace where ſhall reſide. 


And it is enacted by ſect. 16 & _ 


that no peer ſhall vote or make his 
proxy, or fit in the houſe of peers, dur- 
ing any debate: and that no member of 
the houſe of commons, ſhall vote or fit, 
during any debate in the ſaid houſe 
after the ſpeaker is choſen, until he ſhall 
have taken the above mentioned oaths. 


By ſect. 10. of this act two juſtices of 
the peace, or any other perſons ſpecially 
appointed by his majeſty, by order in 
the privy council, or by commiſſion 
under the great ſeal, may tender theſe 
oaths to any perſon, they ſhall ſuſpect o, 
to be dangerous or diſaffected to his 


o It ſeems that a bare ſuſpicion i is not ſufficient, 
thete mult be ſome good cauſe of ſuſpicion, which is 


traverſable. 1 Hawk, P. C. 98. 
majeſty 
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majeſty or his government; and they 
ſhall certify the 'refuſal of any perſon 
to take the oaths, to the next quarter 
ſeſſions, which ſhall from thence be cer- 
tified, by the clerk of the peace of the 
county, into the court of Chancery or 


King's Bench. 


Contempts againſt the king's preroga- 
tive confiſt in refuſing to aſſiſt him for 


the good of the publick; eſpouſing the 


intereſts of a foreign ſtate; or diſobey- 
ing his lawful commands, or pro- 
hibitions, 


It is a great contempt for any ſub- 
ject to deny the king that aſſiſtance in 
his councils or wars, which by law he 


is bound to give; as for a peer not to 
come to parliament at the day of ſum- 


mons; or for a privy counſellor to re- 


fuſe n his advice on affairs of ſtate; 


defence of the kingdom, againſt rebels 


or for any private ſubject to refuſe ſerv- 
ing the king in perſon, if he is able, or 
to find another, if he is unable, for the 


or 


a + 
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or foreign invaders. Alſo neglecting 
to join the poſſe comitatur, or power. of 
the county, being required ſo to do, by 


the. ſheriff or juſtices, according to the 


ſtatute 2 Hen. 5. c. 8. which is a duty 
incumbent upon all, that have attained 
the age of fifteen years, are under the 
degree of nobility, and able to travel p. 


The doing or receiving any thing, that 
may create an undue influence, in favor 
of foreign powers; as taking a penſion 
from any foreign ſtate, without the 
king's licenſe, even though they are in 
amity with us, is a contempt againſt the 
king's prerogative. g. 


Diſobeying the king's lawful com- 
mands, or prohibitions, or his writs 
iſſuing out of the courts of juſtice ; or 
refuſing to anſwer queſtions propoſed 
by the privy council, reſpecting the in- 


b 3 Inſt. 144. See articles exhibited againſt 
cardinal Wolſey. Art. 27. 4 Inſt. 92. 

7 1 Hal. P. — 91, 92. . 
H tereſt 


97 


. 
- — I . Te = I OR FIT... =. % £L = — A227 WEE i * 1 - 
—— — 4 — „% - — — Fo. — - — 2 „ A« — SF = — — — — - _ 


- 
- INT. 2 2 ) — . ht os en. 


Puniſh- 
nent. 


or OFFENCES, c. 


tereſt of the ſtate; or refuſing to ive 
evidence to a grand jury coticerning a 
crime 7; or not returning from beyond 
the 25 upon the king's letters for that 
purpole ; or going beyond che ſeas, a- 
gainſt the King's will expreſsly ſignified, 
either by che writ of ne exeat um, or 


ee 


clamation 2. All theſe are contempts 
againft the king's prerogative. 


The puniſfitdetit of theſe miſdereſ. 
nors is fine, pillory, and impriſonment, 
at the diſcretion of the court; according 
to rhe greatneſs of the YI the cir- 
cumſtances of the cafe, and the rank of 
the parties : and ſometimes difabilities 


to hold offices and Places. 


1 1 Salk. 278. Lord Preſton's cafe. 
s, 3 Inſt. 179, 180. This writ may b be direc 


as well to a layman, as to a clergyman, and upon the 
ſuggeſtion of a private or public matter, 1 Hawk. 
P. C. 92. 


C0 AF. IV. 


of the Precedings 1 ce. 7 a 


Tnovon the offence of treaſon 
is not within the letter of the com- 
miſſion of juſtices of the peace, yet be- 
cauſe it is againſt the peace of the king 
and of the realm, any juſtice may upon 
his owii knowledge, or the complaint 
of others; - cauſe - any perſon to be ap- 
prehended, and commit him to priſon. 
And the juſtice may take the examina- 
tion of the perſon apprehended;- and 
the information of thoſe who can give 
material evidence againſt him, and put 


the ſame in writing, and alſo bind over 


thoſe, who can give any material evi- 
dence, to the juſtices of oyer and ter- 
miner, or gaol delivery; and certify 


H 2 the 


* 2 Hale P. C. 44. 2 Hawk. P. c. 59, 60. 
: U Holt 83. R. Vs Wyndham, I Strange 2, 


PROCEEDINGS IN CASES 


the proceedings to that court where he 
binds over the informers. 


A juſtice having no power to bail the 


offender, muſt commir him: and it 


may be adviſable to ſend an account 
immediately to a "ſecretary of ſtate. 
The court of king's bench having 
power to bail in all caſes whatſoever, 
may admit a perſon to bail for treaſon 
done upon the high ſeas a; or a perſon 
committed for high treaſon generally, 


if four terms have elapſed, and no pro- 


ſecution commenced 6. The commit- 
meat may be for high treaſon gene- 
rally; and it is not neceſſary to ex- 
peels the overt act in the mr | 


The regular nd "war way of pro- 


ceeding in caſes. of treaſon, and miſ- 
prifion of treaſon, is by indictment. 
An information cannot be brought in 


capital caſes, nor for miſpriſion of trea- 
ſon.  Antiently an appeal of high trea- 


— 


\ 
/ 


ſon, 


or HIGH TREASON, &c. 

ſon, by one ſubject againſt another, 
was permitted in the courts of common 
law, and in parliament; and if com- 
mitted beyond the ſeas, in the court of 
the high conſtable and marſhal c. The 
method of proceeding againſt a peer 
for high treaſon, is by parliamentary 
impeachment; but a commoner can 
only be impeached for high crimes and 
miſdemeſnors. 


The indictment is an accuſation at the 
ſuit of the king, by the oaths of twelve 
men of the ſame county, wherein the 
offence was committed, who find the 


bill brought before them to be true. 
By the common law, no grand jurors 
can indict any offence whatſoever, 
which does not ariſe within the limits 
of the precincts for which they are re- 
turned ; therefore they are enabled by 


c The cognizance of appeals in theſe latter courts, 
ſtill continues in force. 4 Blac. Com. 314. In 
1631, a trial by battel was awarded by the court of 
chivalry, on an appeal of treaſon, by Donald Lord 
Rae, againſt David Ramſey. 11 Sta. Tri. 124. 

H 3 ſeveral 
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ſeveral ſtatutes, to inquire of treaſont 


committed out of the county. 


In treating of che indictment, will 
be conſidered, 1. The Venue. 2. The 
Charge. 3. The Overt Act. 4 The 
Concluſion. | 


The Venue is the place laid in che 


indictment where the offence was com- 


mitted, and from whence the jury are 
to come to try the fact. It is generally 
true, that the venue muſt be laid in 
that county where the offence was ac- 
tually committed, unleſs a ſtatute gives 
a power to the contrary. If treaſon 1s 
committed in ſeveral counties, the venue 
may be laid in any one of them 4 If 


treaſan is committed our of the realm, 


the venue may be laid in any county 


within the realm, where the treaſon is 


appointed to be enquired into e. 


d 4 Sta. Tri. 640. 
4 Blac. Com. 303. 


\ Wales 


OF HIGH, TREASON, &. 
Tales is within the kingdom of En- 


gland. But if any treaſon is com- 
mitted in Wales, the venue may be 
changed to the next adjoining county 
in England, where the king's writs 
run /. In Chedley s caſe, who was in- 
dicted for petit treaſon, it was. doubted 
whether a certiorari lay to remove the 
| indictment from the grand ſeſſions at 
Angleſea into an adjoining county g. 
But it ſeems a certiorari may iſſue for a 
ſpecial purpoſe, as to quaſh the indict- 
ment for inſufficiency ; or to plead a 
E but not as to trial of the fact, 

t it muſt be ſent down by mitti- 


— 


mus b. 


By the 7 An. c. 21. If treaſon i is 
committed by any native of Scotland, 
upon the high ſeas, or in any place out 
of the realm of Great Britain, it may 
be inquired of in any ſhire or county, 
that 1s, aſſigned by the commiſſion, 


# 2 Hawk, P. C. 315, 316. 
g Cro. Car. 331. 
5 1 Hale P. C. 158. 
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Therdiois the venue may be laid in 
ſuch county as if the treaſon was actu- 
ally committed there. 


If treaſon is committed in Ireland, 
it may be laid and tried in England, 
in purſuance of the 35 Hen. 8. c. 2. 
This was reſolved in Sir John Perrot's 
caſe i, In the caſe of Lord Macguire, 


the venue was laid in Middleſex, though 


the war was . * the * in 


| Ireland E. 


The indictment muſt be drawn with 
great form and accuracy: for there 
can be no conviction of treaſon, where 
the crime is not formally laid, even 
though the facts charged amount to 
treaſon /. The day laid in the indict- 
ment is circumſtance and form only, 
and not material in point of proof. 
Therefore the jury are not bound to 
find the defendant guilty on that par- 


i 1 Sta. Tri. 189. 
& Id. g50. 
{. 2 Sta. Tri. 808, 8og. | 
. ticular 


OF HIGH TREASON, &c. 


ticular day ; but may find the treaſon 


to be committed either before or after 
the time laid m, 


There muſt be a ſpecific charge of 
treaſon. And fince the traiterous in- 
tent is the Gif? of the indictment, the 
treaſon muſt be laid to have been com- 
mitted traiterouſly ; this word being in- 
diſpenſibly requiſite. If the charge is 
for compaſling the king's death, the 
words of the 25 of Ed. z. muſt be 
ſtrictly purſued. The indictment muſt 
charge, that the defendant did traiter- 
' ouſly compaſs and imagine, c. And 
then proceed to lay the ſeveral overt 
acts, as the means employed for execu- 
ting his traiterous purpoſes. Levying 
war may be charged as a diſtin ſpe- 
cies of treaſon, according to the ſta- 


tute ; or it may be laid as an overt adt 


of compaſſing. 


m This point was determined in Syer's caſe, 
3 Inſt, 230. And in Sir Henry Vane's caſe, 
Kelyng. 16. 


There 
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here muſt be an overt act laid. It 
is not neceſſary that the overt act, be 
laid to have been committed traiter- 
ouſly, becauſe that is not the offence; 
but if the treaſon conſiſts not in the 
intention, but in the act, as levying 
war, then it muſt be laid to have 
been done traiterouſly n. It has been 
doubted, whether an overt act is re- 
quired for any other ſpecies except that 
of compaſſing or imagining the king's 
death o: but ſince the words of the 
25 Ed. 3. and thereof be provably 
« attainted by overt act“ relate to all 
the reaſons, an overt act is required 
for each. 


Though a ſpecific overt act muſt be 


alleged, yet it is not neceſſary that the 


whole detail of evidence intended to be 


given, ſhould be ſet forth; it is ſuffi- 
cient that the charge be reduced to a 
reaſonable certainty; ſo that the de- 
fendant be apprized of its nature. 


„ Cranburn's caſe, 2 Salk, 633. 
9 5 Sta. Tri. 21. 


Neither 


8 1 -» Fim mM =” 2 


or Hon TREASON, &c. 


Neither is it neceſſary to prove the 


overt act committed on the particular 
day laid p. 


As there muſt be an overt act laid, 
ſo that which is laid, muſt be proved ; 
for if another act than what was laid, 
was ſufficient, the priſoner would never 
be provided to make his defence. But 
if more than one are laid, the proof of 
any one will maintain the indictment. 
Alſo if one overt act is proved, others 
may be given in evidence to aggravate 
the crime, and render it more proba- 


ble g. 


It has been ſaid, that ſince every 
overt act of compaſſing i is tranſitory, it 
may be proved in a different county, 
from where the treaſon is laid r. But 


in Layer's caſe, Chief Juſtice Pratt laid 


it-down as clear law, that there muſt be 
an overt act proved in the county, 


þ Foſter 194. 9 Sta. Tri. 607. 
9 1 Hale P. C. 121, 122. 
r Kelyng. 15. 

where 
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where the indictinent is laid: and that 


then, the defendant may be charged 
with any overt act of the ſame ſpecies 
of treaſon, in any county whatſo- 
ever 5. | 


The compaſſing is conſidered as the 
treaſon ; and the overt act as the method 


of effecting it. Therefore upon the trial 
of the regicides, the compaſſing was 


charged as the treaſon, and the taking off 
the king's head, as the overt act; and the 
perſon who was ſuppoſed to have given 
the ſtroke, was convicted on the ſame 
indictment. In this indictment the 
compaſſing was laid on the 29 January, 
24 of Charles the Firſt, and the murder 


on the zoth of the ſame month. It 


was a queſtion whether the zoth of 
January, ſhould be laid in the reign of 
Charles the Firſt, or Charles the Second, 
ſince there was no fraction of a day: 
it was agreed that it ſhould be laid on 
the zoth day of the ſame month Janu- 


s 6 Sta. Tri. 319. 
ary 3 


OF HIGH TREASON Ge. 


ary ; without naming any year of' any 
king .. 


It was reſolved by all the juſtices, 
in the caſe of Arden and Somerville, 
that a meeting together of theſe ac- 
complices to conſult touching the man- 
ner of effecting the death of Queen 
Elizabeth, was an overt act to prove 
the compaſling : as alſo Somerville's 
buying a dagger for the purpoſe of ac- 
tually executing the deſign . as 


It is ſufficient to lay a conſultation to 
kill the king, as an overt act of com- 
paſſing his death, without laying the 
manner in which the king's death was 
to be effected; for the conſultation i is in 
en overt act. 


ts: war is an overt act of com- 
paſſing. Sir Henry Vane was indicted 
in the king's bench, for compaſſing the 


; Kelyng. 10, 11. Foſter 193, 194. 
„ Anderſ. Part I. p. 104. 
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death of Charles the Second, and the 
overt act was levying war v. But a 
bare conſpiracy to levy war is not an 
overt act, and was ſo adjudged in Sir 
John Friend's caſe. Bur if it appears, 
that the defign was to kill, depoſe; or 
impriſon the king, or to put foree upon 
him; and the levying is the ways and 
means for ſuch purpoſe, then it is an 


overt act wv. 


Though words alone do not conſtitute 
an overt act, this muſt be underſtood 
withqualifications andexceptions, Words 
may expound an overt act, to make good 
an indictment for compaſſing the king's 
death. And if they expreſsly menace 
the death or deſtruction of the king, 
they are ſufficient overt acts of them- 
ſelves: but the words muſt be alleged 
to be ſpoken of the king x, 


In 

v Kelyng. 14. 
20 And this diſtinction was taken by Lord Holt, 
upon Sir John Friend's trial. 4 Sta. Tri. 625, 626. 
* Stanley's caſe in Lord Bacon's Hiſtory of Hen. 
VII. 2 Shower 413. See ſeveral caſes for words 
ante p. 30, 31. William Stayley was executed for 
words ſpoken of the king, in French, 'The words in 
Engliſh 


or ichn TREASON, &c. 


ln indictments upon the clauſe of the 
ſtatute for levying war, which Sir Mat- 
thew Hale calls an obſcure clauſe, it is not 
neceſſary to lay the day with preciſion y- 
But there muſt be an overt act ſhewn in 
the indictment, upon which the Court 
may judge upon the queſtion of fact, 
whether war is levied or — — And 
this is uſually done, by ſetting forth, 
that the inſurgents were arrayed in a 
war-like manner; were armed ; or were 
conſpiring to procure arms for the pur- 
poſe of arming themſelves x. 


In an indictment for adhering to the 
king's enemies, it muſt be ſhewn to 
whom the adherence was; that the 
court may judge whether the perſons 
adhered to, are the king's enemies or 
not a. But it is not neceſſary to allege 
Engliſh were, I would Fill him myſelf. The priſoner 
cvaſixely ſaid, the words alluded to himſelf, I w 
kill myſelf. 2 Sta. Tri. 656, 657 

y In Sir Harry Gray's caſe, all the judges were of 
opinion, he was guilty, notwithſtanding the fact was 


committed, twelve years before the day laid in the 


indictment. 9 Sta. Tri. 550. ö 
21 Hale P. C. 150. 


« 2 Vent, 316. Harding's caſe. 
3 that 
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that the adhering was againſt the king; 
for this ſhall, be intended þ. There 
muſt be an adherence . .to the king's 
enemies; therefore if a ſubject ſolicits a 
foreign ſtate in amity with us, to invade 
the kingdom, this is not an overt act 
to convict him of adbering to the king's 
enemies; [though | it is of wt compating his 
death c. | bh 


There is a difference in indictments 
againſt natural born ſubjects and aliens. 
Every indictment whether againſt a na- 
tural born ſubject or an alien, for an of- 
ſence declared treaſon by the 25 Ed. 3. 
muſt conclude, that it was done “ againſt 
the duty of his allegiance.” An attain- 
der was reverſed, becauſe the indict- 
ment ran, that the defendant not con- 
ſidering the duty of his allegiance, did 
traiterouſly wage war againſt the king 
&c.: for it was held, that theſe words 
do not poſitively expreſs, but imply 
only, that the defendant ated againſt 

b 5 Sta, Tri. 36. 


c 1 Hale P. C. 167. 1 
| 8 
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his allegiance; and indictments ſhall 
not be made good by intendments and 
implications 4. But if the offence is 
made treaſon - by ſtatutes ſubſequent to 
the 25 Ed. 3; and the offence is charged 
in the words of the particular ſtatute, it 
is ſufficient if it concludes, againſt the 
form of the ſtatute or ſtatutes ; without 
mentioning allegiance e. 


An alien enemy cannot be indi&ed for 
treaſon becauſe the indictment cannot 
conclude that it was done, againſt the 
duty of his allegiance, when in fact he 
owes the king none at all An indict- 
ment againſt an alien amy muſt con- 
clude, againſt the duty of his allegiance, 
leaving out natural, otherwiſe it will be 
fatal, as being laid too ſpecially ; for 
he may owe the king local but not 
natural allegiance g. Neither is the 


d 2 Salk. 630, 63 1. Tucker's caſe. 

e Id, Ibid, 

Ante p. 7. 

g 4 Sta. Tri. 699, 700. Cranburn's caſe. See 
ſeveral caſes of aliens, quoted in 7 Coke's Rep. Cal- 
vin's caſe, 6. a. b. 


word 
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word natural requiſite in indictments, 
againſt natural born ſubjecta 


It was reſolved, for the ſake of greater 
certainty, that the indictment againſt the 
regicides ſhould conclude, againſt the 
peace of our late lord the king, &c. and 
alſo againſt the peace of our preſent lord 
the king, &c. 5. 


Miſdemeſnors and libels againſt the 
government may be proſecuted either by 
indictment or information. An infor- 
mation is a ſuit commenced immediate- 
ly by the king, and filed ex officio by the 
attorney general. This is a ſpeedy me- 
thod of proſecution, without waiting 
for any previous inquiry and finding 
by a jury; and is inveſted in the crown, 
in conſequence of the danger of thoſe 
high miſdemeſnors, which directly at- 
tack the executive government. 


The diſturbers of government by li- 
bels, are ſeldom ſo explicit in their mat- 


h Kelyng. 11. 
| ter, 
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ter, that the ſtamp of criminality can be 
fixed, primd facie, on their writings, 
The law therefore, in order to conſtrue 
the publication according to the inten- 
tion of the writer, adopts the uſe of 
aver ments, which are termed innuendos, 
whoſe office it is to analyſe the matter, 
and comment on the purport of the li- 
bel, and by operating as a copulative, 
where the matter is diſ- joined, and a 
connection of it eſſential to the gi of 
the charge, fix the meaning of the lan- 
guage, as it is charged, in reference to 
the perſons or matter alluded to. 


Whatever certainty is required in an 
indictment; the ſame certainty is ne- 
ceſſary in an information. There- 
fore in every indictment or in- 
formation, for a libel or miſdemeſnor, 
by writing or ſpeaking, there muſt be 
a ſpecific charge ſet forth; a libel may 
be deſcribed either by the ſenſe or ſub- 
ſtance ; or by the particular words; and 
an indictment or information in either 
12 of 
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of theſe forms will be good 5, Upon 
the trial of Doctor Sacheverell, Lord 
Nottingham put a queſtion to the judges, 
whether the particular words ſuppoſed 
to be criminal, muſt not be expreſsly 


| ſpecified in the indictment or informa- 


tion ; the judges reſolved in the affirma- 
tive 4. But this reſolution has been 
cenſured by contrary opinions, and 
caſes have been cited where the words 
were not ſo ſpecified J. 


The whole libel need not be ſet forth, 
and if any thing qualifies that which is 
ſet forth, it may be given in evidence. 
It has been agreed, that a libel - ſet out 
to the following effect“ is naught; 
for the court are to judge of the words 
themſelves, and not of the conſtruction 
the proſecutor puts upon them. But if 
the word “ tenor follows, it will correct 
them: (according to the following tenor” 

i 8 Sta. Tri. 330. 

& 5 Ed. 828. 

I Staley's caſe. 6 Sta. Tri. 330. R. v. Griepe, 


Trin. 8 Wil. 3. : 
1mports 
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imports the very words themſelves ; 
for the tenor of a thing is the tran- 
ſcript m. 


If the libel is deſcribed by the ſenſe 
and ſubſtance, exactneſs of words is not 
material. But if by the words, © accord- 
ing to the following tenor” a letter or 
ſyllable miſtaken is fatal. If however, 
it is for words ſpoken, literal omiſſions 
are not material; for there is no origi- 
nal, with which to compare the words 
ſet out u. 


Having thus confidered the ordinary 
modes of proceeding by indictment or 
information ; I ſhall now briefly touch 
upon the extraordinary mode by im- 
Peachment. 


An impeachment before the lords, by 
the commons of Great Britain in par- 
liament, is in the nature of a grand bill 


m 2 Salk. 417. | 
n Id. 660, 661. The Queen v. Drake. 


13 q of 
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of indictment, found by the houſe of 


commons, and preſented to the lords o. 
But there muſt be a ſpecific charge 
made, for the lords refuſed to commit 
the earl of Clarendon, becauſe there was 
no particular treaſon mentioned or aſ- 
ſigned p. The king uſually creates a 
lord high ſteward by commiſſion under 
the great ſeal, before whom the peer is 
to be tried. A peer carinot waive his 
trial by peers, and put himſelf upon the 
country, that is upon twelve freeholders ; 
for the ſtatute of Magna Carta is, that 
he ſhall be tried per pares g. 


If an indictment is found againſt a 
lord of parliament, by a grand jury of 
freeholders in the court of king's bench; 
or at the aſſiſes before the juſtices of 
oyer and terminer; it muſt be tranſmit- 
ted by a writ of Certiorari, into the 
court of parliament: or in it's receſs, 


„1 Hale P. C. 349. 
5 2 Sta. Tri. 573. 
7 3 Inſt. 30, Reſolved by all the judges in Lord 


Dacres's cafe, Kelyng. 56. 


expreſsly 
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expreſsly into the court of the lord high 


ſteward u. 
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The next thing to be conſidered is Procets 
the proceſs upon the indictment or infor- 


mation. 


If the defendant is in cuſtody 


before the finding of the indictment, 


the next ſtep is the arraignment. 
if he abſconds or ſecretes himſelf, ſtill. 


But 


an indictment may be preferred againſt 


him in his abſence, and if it is found, 


proceſs iſſues to bring him into court. 


Upon an. indiQtment, the proceſs iſ. 


ſues immediately on its being found; 


but upon an information, it does not iſ- 
ſue, till after conviction. 


The firſt proceſs is a capias, At com- 


mon law in caſes of treaſon, there was 
but one captas ; and as this has not been 


altered by ſtatute, upon a non eſt inventus- 


returned, an exigent is awarded, in order 


to proceed to outlawry 5, 


r 3 Inſt. 38. 3 Woodeſon's Laws of England. 593. 


s 2 Hale P. C. 194. 


14 


But 


4 
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But if the indictment is originally 
taken in the king's bench, the 6 Hen. 6. 
c. 1. ſpecially provides, that before any 
exigent awarded, the court ſhall iſſue a 
capias to the ſheriff of the county where 
the indictment is taken, and another to 
the ſheriff of that county where the de- 
fendant is named in the indictment ; 
having fix weeks time or more before 
the return; and after theſe writs return- 
ed the exigent to iſſue as before 7. 


And by the ſame ſtatute, if any exigent 
18 awarded, or outlawry pronounced, 
againſt perſons ſo indicted, it is utter 
void. 8 

A capias and exigent may iſſue againſt 


a lord of parliament : although in civil 


caſes they cannot . 


If the offender is out of the realm, the 
proceſs is of the ſame effect, as if he was. 
reſident in the realm v. | 


t 2 Hale P. C. 195. 

1 Id. Ibid. 199. 

v Com, Dig. tit. Indictment, p. 513. See the pro- 
ceſs of outlawry, in Tidd's Practice of the court of 


King's Bench, part 1. c. 4. | 
| The 
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The puniſhment for outlawries, upon 
indictments for miſdemeſnors, is the 
ſame as for outlawries in civil actions. 
But an outlawry in treaſon amounts to 
a conviction and attainder of the offence 
charged in the indictment, as much as 
if the offender was found guilty by his 
country. His life however is under the 
protection of the law ww. 


The next proceeding is the arraign- 
ment, but previous to this, and the 
trial, the priſoner is entitled to many 
important privileges, conferred upon 
him by the 7 Wil. 3. c. 3; which 
is the ſtandard for regulating trials, 
in caſes of treaſon and miſpriſion. 


By ſection 1. of this act, the priſoner 
is to have a true copy of the whole in- 
dictment, but not the names of the 
witneſſes, delivered to him five days 
at leaft before the trial; in order to ad- 


W 4 Blac. Com. 319. 
viſe 


Copy of 
the in- 
dictment. 
and pan- 
nel. 
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viſe with counſel thereupon, to plead 
and make his defence : if his attorney 
or agent requires the ſame, and pays 
the officer a fee, not exceeding five ſhil- 
lings, for writing the copy of ſuch in- 
dictment. And now, ſince the deceaſe 


of the late pretender, by 7 An. c. 21. 


f. 11. a liſt of the witneſſes to be pro- 
duced on the trial, and of the jurors, im- 
pannelled, containing reſpectively their 
names, profeſſions, and places of abode, 
is to be delivered together with the 
copy of the indictment, to the party 
indicted, ten days before the trial, in 


the preſence of two or more credible 


witneſſes. Though the act mentions 
ten days before the trial, yet it muſt 
mean before the arraignment; becauſe the 
priſoner pleads iꝝſtanter upon the ar- 
raignment x. 


At common law no priſoner in capital - 
caſes, was allowed a copy of any of the 
proceedings. Many priſoners have in- 


x 2 Doug. 590. 


fiſted 


oF HIGH TREASON, &c. 


fiſted on a copy of the whole indict- 
ment, before this privilege was granted, 
but it was conſtantly denied them. 
Lord Preſton upon his trial inſiſted it 
had been granted to Lord Ruſſel, but 
chief juſtice Holt obſerved, he was 
counſel for Lord Ruſſel, and adviſed 
him not to demand it 5. In the 
cafe of Charnoch, whoſe trial came 
on after paſſing the act, but before 
it took effect, a copy of the indict- 
ment was denied. Charnock inſiſted 
he was within the reaſon and equity 
of the at; but the court told him, 
he was tried not by equity, but a 
law 2, 


The reaſon of the copy being deliver- 
ed is, that the priſoner may know his 
charge, and accordingly prepare his de- 
fence, But he will not be ſuffered 
to inſpect the reſt of the record ; or to 
have the venire facias read, which is 


* 4 Sta. Tri. 416. 
z Id. 563. 
only 
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only to fummon the jury, and bring 
them to the bar 4. 


Though the act mentions only the 
copy of the indictment, yet the priſoner 
ought to have a copy of the caption allo, 
which is frequently as neceſſary for 
pleading as the other. This is now the 
conſtant practice. But if the priſoner 
pleads without a copy of the caption it 
is too late to offer an objection 5, 


If there is any objection to the copy, 
as if it does not appear before whom 
the indictment was taken, or that it was 
taken at all, or in what place, this muſt 


be objected to before the plea. For the 


copy is given the priſoner to enable him 
to plead, therefore, by pleading, he ad- 
mits that he has had a copy, ſufficient 
for the purpoſe intended by the act c. 


The reafon of giving the priſoner a 
copy of the pannel is, that he may en- 


a 6 Id. 323, 324. 
b Foſt. 229, 230. So reſolved upon Gregg's caſe, 


M. S. Rep. 5 Bac. Abr. 149. 


E 4 Sta. Tri. 668. f 
quire 
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quire into the characters and qualifica- 
tions of the jury, and make what chalk 
lenges he thinks fit. But the copy may 


be delivered antecedent to the pannel re- 
turned by the ſheriff, For if he has a 
copy of the pannel arrayed by the ſhe- 
riff, which is aftewards returned into 
court, and there is no variation from it, 
the end and intent of che act is entirely 
purſued d. | 


d 4 Sta. Tri. 663, 664. 2 Doug. 590. Upon the 
indictment of Lord George Gordon, upon the mo- 
tion of the attorney general, a rule was granted for 


delivering to the priſoner a copy of the indictment, &c. 


ten days before the arraignment, in conſequence of the 
proviſion of the 7 An. c. 21. ſ. 11. the rule was 
drawn up in the following words. 


Middleſex, « It is ordered that the ſheri& 
The King againſt | of Middleſex do forthwith de- 
George Gordon eſq. | liver to Mr. Chamberlayne, the 
commonly called ſolicitor for the proſecutor, a 
Lord George Gor- liſt of the jury 10 be returned by 
don, him, for the trial of the priſoner, 

| mentioning the names, profeſ- 
fions, and places of abode, of ſuch jurors, in order 
that ſuch liſt may be delivered to the priſoner, at the 
ſame time that the copy of the indictment is delivered 
to him—on the motion of Mr. Attorney General—by 
the Court.” 2 Doug. 591. in notis. 


The 
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The copy and the pannel muſt be de- 
livered ten days before the trial, exclu- 
five of the day of delivery and the day 
of arraignment. Theſe points have been 
long ſettled. Andif the laſt day is on a 
ſunday, it muſt be excluſive of that day 
alſo e. | 

The priſoner 1s allowed to make his 
defence by counſel. And the court is 
authoriſed to aſſign him counſel, not 
more than two in number, who ſhall 
have free acceſs to him at all ſeaſonable 
hours. The counſel are to afliſt him 
throughout the trial, to examine his wit- 
neſſes, and to conduct his whole defence, 


as well in points of fact, as upon queſ- 


tions of law. 


This is a great indulgence. For at 
common law no counſel was allowed 
upon the general iſſue, in any capital 
crime whatever; except ſome doubt- 
ful queſtion of law aroſe, proper to be 
debated. In the caſes of Charnock 


e Foſter 230. 


and 


» 
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and others, for the aſſaſſination plot, 
whoſe trials came on before the act 
took effect, but after it had paſſed, 
counſel was refuſed 7. And in Sir 
William Parkins's caſe, who was tried 
the day before, the act took place, 
the court refuſed to aſſign counſel ; 
obſerving . that they could not alter 
the law, but were bound to conform to 
it, as it is at preſent, not what it will be 
to-morrow g. 


Upon the trial of Lord George Gor- 
don, a motion was made that counſel 
might be aſſigned the priſoner. Mr. 
juſtice Buller doubred, whether the ap- 
plication ought not to be made, by the 
_ priſoner himſelf, the words of the ſta- 
tute being © upon his or their requeſt ;” 
But the attorney general conſenting, the 
motion was allowed, and two counſel 
were aſſigned h. 


F 4 Sta. Tri. 563. 
g Id. 431. 


2 Doug. 591. 
Though 
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| Jam.does not extend to impeachments 


in parliament, yet by the 20 G. 2. c. 30. 
it is enacted, that if any perſon is im- 
peached by the commons of Great Bri- 
tain of any high treaſon, whereby cor- 
ruption of blood may enſue; or for miſ- 


priſion of ſuch treaſon ; he may make his 


defence by counſel, not exceeding two, 
who are to be aſſigned on application of 
the parties impeached, at any time after 
the articles of impeachment are exhibited 
by the commons, 


The arraignment 18 the calling the pri- 
ſoner to the bar of the court, to anſwer 
the matter charged in the indictment. 
He muſt be brought to the bar without 
irons, unleſs there is danger apprehend- 
ed of his eſcape. Layer ſtood at the bar 
in irons, but he was called upon only 
to plead. And the court ſaid, upon 
his trial he ought not to be ia vincults i. 


i Layer's caſe 1722. 6 Sta. Tri. 230, 231.1 


Upon 


or Hon TREASON,  &c. 

VD pon the arraignment, the indictment 
being read, it is demanded of the pri- 
ſoner what he ſaith to the indictment; 
who either confeſſes, ſtands mute, pleads, 
or demurs ; if he confeſſes, the court has 
nothing to do but to record the con- 
feſſion and award judgment. If he 
ſtands mute, through obſtinacy, it is 


1 


equivalent to a conviction by verdict or 


confeſſion E. In the caſe of Waller and 
Fleetwood, the regicides, the clerk had 
recorded their plea of not guilty ; but 
a confeſſion was afterwards made and 
allowed by the court /. 


The defendant then either pleads, or 
demurs to the indictment. Pleas are to 
the juriſdiction of the court, in abate- 
ment, or in bar. 


A plea to the juriſdifion is where the 
indictment is taken before a court, that 


& 2 Haw. P. C. 464. 
I Kelyng. 11. 


Plea. 
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has no cognizance of the offence. Fitz- 
harris in the courtof king's bench, plead- 
ed to the juriſdiction of the court, that 
he was impeached of high treaſon, by 
the commons of England in parliament, 
before-the lords,.and that the impeach- 
ment was ſtill in force. But the court 
after taking time to confider, held that 
the plea was inſufficient, to bar the 


court of its juriſdiction m. 


Lord Macguire an Iriſh peer pleaded 


his privilege of peerage, but the court 


reſolved he might be tried here 2. 


Lord Preſton pleaded his peerage, at 


the Old Bailey, as a bar to the juriſ- 


diction ; the court told him he muſt pro- 


m 33 Car. 2. 3 Sta, Tri. 259, 260. 4 Id. 167. 
The objections to the plea were that the priſoner 
ought .to have produced the record of the impeach- 


ment, and that as it was a plea of impeachment for 


high treaſon generally, it was naught. Neither could 

the priſoner be admitted to make an averment in the 

plea, that the treaſon in the impeachment and that 

in the indiftment was the ſame. 

n I Sta. Tri. 950. 4 Id. 414. | 
* duce 
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duce his patent of peerage. The plea 

was over- ruled, for Lord Preſton had ä 
diſclaimed his right of peerage in the ; 
houſe of lords. 


Lord Delamere was indicted for high 
treaſon, before the lord high ſteward,. 
during a prorogation of parliament, and 
pleaded to the juriſdiction of the court, 
that as the parliament was not diſſolved 
he ought to be tried by the whole body 
of the peers ;. the plea was over- ruled o. 


A plea in abatement is principally for a 
miſnomer. Martyn, his name being ſo 
written in the. indictment, pleaded that 
his name was Marten, but the court 
agreed that as he was known by the 
name of Martyn, it was ſufficient p. 

The 7 Wil. z. ſec. g. provides, that 
the indictment ſhall not be quaſhed for 
miſ· writing, miſ-pelling, falſe or im- 


9 4 Sta. Tri. 212. 215. 
„ Keiyng. 12. 
” K 2 Proper * 
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proper Latin, . unleſs the 5 18 
taken before any evidence. 18 siven. | 


Pleas in Bar are . or ſpecial 
The general iſſue is not guilty. Upon 


which the defendant 1s not merely con- 


fined to evidence in negation of the 
charge, but may offer any matter in 
juſtification or excuſe. In ſhort the 
general iſſue goes to ſay, that the pri- 
ſoner under the circumſtances, has not 
been guilty of the crime imputed to 


In caſes of libels, the general iſſue 
is not guilty. Upon which the jury 
may take into conſideration, not ſolely 
the facts ariſing, but the law alſo. 
For the defendant's plea is not confined 
to the publication of the innuendos, but 
extends to the queſtion, whether the 
publication be criminal or not 7. 


Special 
g The 32 Geo. 3. c. 60. is © an act to remove 


te doubts reſpecting the functions of juries in caſes of 
« libels,” 


- 
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-: Special pleas in bar are ſuch as pre- 
clude the court from diſcuſſing the 
merits of the indictment, either on ac- 
count of a former acquittal, or of ſome 
ſubſequent matter, operating“ in diſ- 
charge of the defendant — 


The plea of auterfoits acquit, or a 
former acquittal, is a good bar to the 
indictment, if it is an acquittal for the 
ſame treaſon, and the defendant 1s 
the ſame perſon. The record of the' 
former indictment and acquittal muſt 
be ſhewn . But it is not neceſſary to 
produce it immediately; becauſe it is 
pleaded in bar, and he that pleads it 
hath neither the cuſtody nor property 
of it. If there is a variance between 
| * record of the * acquittal, and 


6 libel.” Now, no doubts have ever exiſted. 'The jury 
might have returned a general verdict upon the whole 
matter put in iſſue; and ſo the court has frequently 
told them: the law of libels is therefore in fatuy 
quis. 
r 3 Inſt, 213. 2 Hale P. C. 241, 
12 Hawk, P. C. 561. 


K 3 
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the indictment which is pleaded to ei- 
ther in time, place, or addition, this 
may be helped by proper averments 7. 
An acquittal in any court, is a good 
bar of any ſubſequent proſecution, even 
in the higheſt court; provided the in- 
ferior court had a juriſdiction of the 
oauſe u. | 


Auterfoits convict or attaint, a former 
conviction. or attainder, are ſpecial pleas 
in bar, but are never good, except 
when a ſecond trial would be ſuper- 
fluous v. A man attainted of treaſon 
by outlawry, cannot be indicted de 
novo, for the ſame treaſon, till the out- 
lawry 1s reverſed : for auterfoits attaint 
of the ſame treaſon is a good plea, al- 
though the record is erroneous ww. An 
attainder of felony is no bar to an in- 
dictment for treaſon. If a man attaint- 
ed of felony, commits high treaſon 


t 2 Hawk. P. C. 525. 
u Id. 529. 

v Staund, P. C. 107. 
w 3 Inſt. 212. 213. 


before 


or HIGH TREASON, &c. 


the attainder, he ſhall anſwer 
nevertheleſs for the treaſon; for the 
king is entitled to forfeitures, and the 
judgment is different. So alſo, if he 
commits treaſon after the attainder; 
for it is a higher crime x. 


A pardon may be pleaded in bar, 
either on the arraignment, or in arreſt 
of judgment, or in bar of execution. 
By the 13 Ric. 2. ſtat. 2. c. 1. no 
pardon of high treaſon is good, unleſs 
the crime is expreſsly ſpecified. And 
it was an objection to Sir Walter Ra- 


leigb's pardon, that there was no par- 


don of treaſon ſpecifically mentioned ; 
and the court could not take it by im- 
plication 3. But if the king was un- 
apprized of the heinouſsneſs of the 
crime, or how far the party ſtood con- 
victed on the record, the pardon is void, 
as obtained by impoſition ⁊. 


* 3 Inſt, 212, 213. 
y 1 Sta. Tri. 227. 
zs 2 Hawk. P. C. 542. 
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ment, the court is bound ex gſicio to 


take notice of it, inſomuch that it can- 
not proceed againſt the priſoner, though 
he does not plead it, but endeavours 


to waive it; except it appears that the 


perſon or crime is excepted in the act a. 
But a particular pardon under the great 
ſeal, muſt be pleaded ſpecially, and at a 
proper time. For if a man has a par- 


don in his pocket, and pleads the ge- 


neral iſſue, he waives the benefit of it. 
If he pleads, without producing the 
pardon, the court may at diſcretion in- 
dulge him a farther day to put in a 
better plea, when he may perfect the 
plea, by producing the charter þ, 


Ratcliffe being attainted of treaſon, 
eſcaped; but was retaken, brought to 
the bar and arraigned. Upon which 
he pleaded, that he was not the perſon 
mentioned in the record before the 
court. This iſſue was tried by the jury, 
4 2 Hawk. P. C. 500. er 


þ Id. 561, 
42k who 


on "HIGH TaASON, &c. 


who gave a verdict, chat he was the 
ſame perſon. Upon this, the priſoner 
offered to plead the act of general par- 
don. But the court declared, that hav- 
ing once pleaded in bar of execution, 
and the plea having been falſified by 
the verdict, it was peremptory; and 
that the verdict was conclufive c. 


A pardon cannot be pleaded in 
bar to a parliamentary impeachment. 
Wben the Earl of Danby, in the reign 
of Charles the Second, was impeached 
by the houſe of commons, of high 
treaſon and other miſdemeſnors, he 
pleaded the king's pardon, as a bar to 
the impeachment: but the commons 
reſolved, that there was no precedent 
where a pardon was ever granted, 
pending an impeachment; and that 
Lord Danby's pardon was illegal and 


void J. It was afterwards enacted by 
the act of ſettlement, 12 and 13 W. 3. 


c. 2. that no pardon under the great 


c M. 20 Geo. 2. K. B. Foſter 41, 42, 43. 
d 2 Sta. Tri. 739, 740. 
| « ſeal 
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« ſeat of England ſhall be plradabie to 
an impeachment by the commons 
in parliament.” But after the im- 
peachment has been heard and deter- 
mined, the king has then the power of 
pardoning ; for- after an impeachment 
and attainder of the fix rebel lords in 
1715, three of them were pardoned. 


Sir H. Vane, juſtified that what he 


did was by authority of parliament ; 
that the king was out of poſſeſſion of 
the kingdom ; and that the parliament 
was the only governing power. ' But 
this was over-ruled by the court e. 
Neither can a man plead by way of 
juſtification, that what he did was | 
defendendo f. 


A man may alſo plead ſpecially the 
ſtatute of limitations, 7 Wil. 3. c. 3. 
. 5. that no man ſhall be indicted, 
tried, or proſecuted for any treaſon, 
unleſs within three years after it is 


e Kelyng. 14. | 
V2 Hale P. C. 258. 
. 2 com- 


or -HIGH TREASON, &. 


committed. There is an exception 
however in the act, of perſons who 
are guilty of deſigning, endeavouring, 
or attempting any aſſaſſination of the 
king, by poiſon, or otherwiſe. 


A demurrer admits the facts ſtated 
in the indictment, but refers the law 
ariſing upon them, to the determina- 
tion of the court, As if the prifoner 


ſon. 


After plea the jurors are ſworn, un- 
leſs challenged by the party. 


Challenges are allowed by the law, 
for the purpoſe of having an indiffer- 
ent trial: and are either peremptory, 
or for cauſe ſhewn. 


A peremptory challenge of thirty- 
five jurors, is at this day allowable in 
caſes of high treaſon. For though the 
33 Hen. 8. c. 23. enacts, That in caſes 
of high treaſon or miſpriſion of treaſon, 


2 pe- 


ry 


Demurrer 


inſiſts that the fact as ſtated is no trea- 


Challenge 
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a peremptory challenge ſhall not be 
allowed. Vet the 1 and 2 Phil. and 
Mar. c. 10. enacts, That all trials for 
any treaſon, ſhall be according to the 
order and courſe of the common law, 
which allowed this privilege g. 


But if a man is outlawed, and brings 
a writ of error upon the outlawry, and 
aſſigns an error in fact, whereupon iſſue 
is joined, he cannot challenge peremp- 
torily, or without cauſe h. If the pri- 
ſoner peremptorily challenges above 
thirty-five, and inſiſts upon it, and will 
not leave the challenge, it amounts to 
a nibil dicit, and judgment of death 
may be given i. 


Upon the trial of Sir H. Vane, it being 
ſuſpected that he might challenge pe- 
remptorily, and defeat his trial for that 
day, as there were only twenty-four 


| - 3 Inſt, 27» 2 Hale P, bo 269. 7 and 8 Wil. 
3. c. 3. f. 2. 1 
5 Id. 267. 
E jurors 


or Hon TREASON, &. 


jurors returned, the ſheriff returned 
ſixty. For upon ſearch in the crown 
office, it appeared that upon trials on 
the crown fide for criminals, the ſheriff 
might be commanded to return any 
number the court pleaſed. The like 
may be done upon a commiſſion of 
oper and terminer 4. 


Upon the trial of the regicides it was 
reſolved, that if ſeveral priſoners are 
put upon one jury, and they challenge 
peremptorily and ſever in their chal- 
lenges, he who is challenged by one is 
drawn againſt all ; becauſe the pannel 
being joint, one juror cannot be drawn 
againſt one, and ſerve for another. It 
was therefore agreed, to ſever' the pan- 
nel, and return the ſame jury for every 
priſoner 3 and then as they were tried 
ſeverally, a juror being challenged by 
one, was not diſabled from ſerving an- 
other. And afterwards upon the trial 

of Harriſon and others, who challenged 


« Kelyng. 16. 


peremp- 
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peremptorily, and ſevered in their chal- 
lenges, CTR e the pannel 


Was ſevered * 


Challenge for cauſe is to the array or 
poll. | 


There ought to be a ſufficient num- 
ber of hundredors returned ; though 
there is no inſtance of any challenge 
for default of hundredors m. 


By the 33 Hen. 8. c. 12. For trea- 
ſons committed in the king's houſehold, 
and tried before the lord ſteward, all 
challenge, except for malice, is taken 


away n. 


A juror may be challenged for not 
being a freeholder ; or not having with- 
in the ſame county, freehold or copy- 
hold lands to the clear yearly value of 
ten pounds, 


J Kelyng. 9, 10. 
m 2 Hale P. e. 272. 
un Id. ibid. 


or nian TREASON, Sec. 
The 9 Geo. 1. c. 8. Though prin- 


been held to extend to trials in London 
for high treaſon o. 


An alien cannot make a challenge to 
the array, that the jury ſhould be de 
medietate, or half foreigners, this indul- 


gence not being granted in treaſons; 


for aliens are improper judges of the 
breach of allegiance p. 


None of theſe challenges are allowed 
in impeachments, or trials by peers. 
For the peers are not only triers of fact, 
but in ſome reſpects triers of law, and 
Judges g. 


After the jury are ſworn, and the 4 
dictment opened, the next ſtep is pro- 
ceeding to evidence of the charges... | 


„Sta. Tri. 58, Francia's caſe. 14. 229- Lay- 
er's caſe. 

þ So reſolved upon the trial of Mary Queen of 
Scots. Dyer 145. and Sherley's caſe id, 

q 2 Hale P. C. 275. 


It 


cipally regarding counties at large, has 
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It is enacted by the 7. and 8 Wil. 3. 
c. 3. 1. 2. that no perſon ſhall be tried 
for high treaſon or miſpriſion, except 
upon the oaths of two lawful witneſles 
either borh of them to the ſame overt 
act, or one of them to one, and the 
other to another overt act of the ſanie 
treaſon; unleſs the priſoner willingly, 
without violence, in open court, con- 
feſſes the ſame; or ſtands mute; or re- 
fuſes to plead; or in caſes of high trea- 
ſon peremptorily challenges more than 


thirty-five of the jury. 


At common law, one poſitive witneſs 
was ſufficient. But ſeveral ſtatutes pre- 
vious to the act of William required 
two; and upon the trial of the regi- 
cides, and upon Lord Stafford's trial, 
it was a point beyond all doubt that 
the law required two; and that they 
muſt be both believed by the jury. 
But a collateral fa& not tending to the 
proof of the overt acts, may be proved 
by one. This difference between the 


proof of overt acts and of collateral 
facts 


or HIGH TREASON, &c. 

facts was taken by Lord Holt in the 
caſe of Captain Vaughan, who called 
witneſſes to prove that he was born in 
the. dominions of the French King ; 
the counſel for the crown called wit- 
neſſes to prove that he was born in 
Ireland; and upon Vaughan's counſe] 
infiſting that there was but one credi- 
ble witneſs to that fat, Holt obſerved 
there need not be two witneſſes to prove 
him a ſubject, becauſe that was not an 
overt act r, | 


If two diſtinct heads of treaſon are 
alleged in one bill of indictment, one 
witneſs produced to prove one of the 
treaſons, and another witneſs to prove 
another of the treaſons, are not two 
witneſſes to the ſame treaſon, according 
to the intent of the act. 


As ro the confeſſion, there have been 
doubts whether the ſtatute requires a 
confeſſion upon the arraignment of the 

r 5 Sta. Tri. 29. 
L. party; 
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betty; a confeſſiofi taken out of 
court by : a perſon” authorized to take 
fach exafflination. Evidence of a con- 
feſſion proved upon the trial by two 
witneſſes has been held ſufficient to 
convict, without farther proof of the 
overt acts 7. This point is however not 
clearhy ſettled. But ſuch confeſſion out 
of court is evidence admiſſible, proper 
to be left to a jury, and will go in: eot- 
roboration of other evidence to the 
overt acts. In the caſe of Smith who 
was indicted in June 1709 for adhering 
to the queen's enemies, alienage was the 
defence, and his confeſſion, that he was 
an Engliſhman born, was allowed to bo 
un 2 


In Sir John Femwick's Gale who had 


2 indicted on the oaths of two wit- 


neſſes at the Old Bailey, but upon the 
diſappearance of one, it being conjec- 


M. 8. report of John Berwick 1708. Foſter 
241. It was held ſufficient by the judges who ſat 
upon the commithon in the North in the fame 


Years 
tured 


OB HIGH,/TREASQN,, Secs. 


cured chat che üngle teſtimony, of the 
other would. not be ſufficient, to con- 
vict him, an act of parliament was 
made expreſaly to attaint him of trea- 


fon . 


In an indictment for compaſſing che 
— death, the being armed with A 


dagger for the purpoſe of killing dl 
king; was. laid, as an overt aQ; anc 


being armed with a piſtol for the ſame 
purpoſe, as another overt act; ; it was 
held, that proving one overt act by one 
witneſs, and the other by & different 
witneſs, was good proof by. two wit- 
neſſes within the meaning df the act. 


5 A 


#47 


Upon a trial at bar, the evidence of Evidence 


a witneſs was objected: to, becauſe he 
had judgment of the pillory. But che 
court held, chat as he had been par- 
doned, he was a new man, and his evi- 
dence admiſſible u. N Ting cannot 


t 5 Sta. Tri. 45, 46. 8 Wil. 3. & 46:03 w 
% R. v. Croſby, alias a 1 Ld. Raym. 39. 


Ta | give 
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give evidence by his great ſeal, or or! 
tenus, for he r e eh 
n e ren v. 


An overt act not laid may be given 
in evidence, if it be a direct proof of 
any of the overt acts that are laid 2. 
And after the overt act has been proved 
in the proper county, evidente of overt 
acts, though done in foreign counties 

is admiſſible; and ſuch evidence 'wis 

Ven upon moſt of the trials after the 
rebellions of 1715 and 1745 K 1 


$ / hog . 7 -# $5 


© Hearſay is no evidence. But it may 
be admitted in corroboration of a wit- 


neſs's . 419K . 


2 © ** - N 


The Informations of f juſtices of the 
peace in caſes of high treaſon, cannot 
be read in evidence, becauſe high trea« 
fon - 1s not within their commiſſion. 


0 


© v 2 Hale P. c 282. 

w Foſter g. 

. Id. 10. 

1 Gilb. Law of Evid, 890. 

"Ig But 


Bat Sir Matthew Hale doubes whether 
nnn 
dence 2. eee eee eee eee 


* Similitude | of e OY | of it / 
ſelf no evidence in criminal, though it 
is in civil caſes. The diſtinction ſeems 
to be this; that writing being the life 
and foul of commerce, the compariſon 
af hands is reſorted to as the only 
diſtinguiſhing criterion of the tranſ- 
actions of each individual, and the fimi- 
larity induces a preſumption which is 
deciſive, till overturned by contrary 
evidence. But in criminal proſecu- 
tions, where compariſon of hands is the 
only evidence, ſince they may be either 
counterfeited, and are founded on 4 
Ükeneſs which may eaſily fail, there is 
only one preſumption againſt another, 
en weighs mcg a. re bo 


ed the trial of the ſeven biſhops 
for a libel, the court was divided in 


2 2 Hale P. C. 286. | 
s 1 Gilb, Law of Evid. 54, 52. 


4 opinion, 
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opinion, whether ſimilitude of hands 
was evidence to prove that the defen- 
dants ſigned the paper charged againſt 
them as a libel 6. The paper fo fatal 
to Algernon Sidney was not proved by 
any one witneſs to have been written 
by him. Therefore, ſince the reverſal 
of his attainder by act of parliament 
in 1689, it has been generally holden, 
that ſimilitude of hand-writing is not of 
itſelf evidence in any criminal caſe, 
whether capital or not capital. How- 
ever, papers found in the cuſtody of 
the priſoner c, and proved to be his 


hand-writing, by perſons wha: have 


ſeen him write, may be read in evi 


dence e him 4. 


In the king and | ey upon the de- 


fendant's producing the copy of the act 


of parliament for the reverſal of the 


attainder of Algernon Sidney, evidence 


5 4 Sta. Tri. 342. 348. Sun 134 


c 2 Hawk. P.C. 607. 
d 1 Burr. 644. Henſey's cafe. See al ſeveral 
ether caſes there cited. HD) 7 > 


in by 


or - HIGH | TREASON, &c. 


x IF$ 
by compariſon of hands, to prove the 
writing of treaſonable papers, was re- 
fuſed to be admitted. But in this caſe 
the king's counſel had no other evidence 


to produce, therefore it is no exception 
to the rule laid down e. 


The ſame rules of evidence are ob- 
ſer vable in caſes of parliamentary im- 
peachments, as in the ordinary courts ot 
Os. 


The priſoner i 18 entitled by the act to 
have a ſimilar proceſs of the court to 
compel- witneſſes to appear for him, to 
that which is uſually granted to compel 
witneſſes to appear againſt him. And by 
the 1 An. ſtat. 2. c. g. ſ. 3. the witneſſes 
on the behalf of the priſoner, before they 
give evidence, are to take an oath to 
depoſe the whole truth, &c. as the 
witneſſes for the crown are obliged to 
do. And if convicted of wilful perjury 
in their evidence, they ſhall ſuffer the 
uſual puniſhment. 


e 1 Ld, Raym. 40. | 


The 


Ay 
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Verdii. The jath- muſt. de unanimous, and 
give thei verdict in open cqurt, | No 
privy verdic can be sien. . 525 


* ob the. wiat of peers, inter 
of the lord high ſteward a major vote 
is ſufficient either to acquit or condemn ; 
provided that vote amount to twelve or 
more g. Therefore it has been uſual to 
ſummon not leſs than twenty-three peers, 
The lord high ſteward had formerly a 
power of ſummoning as many as he 
thought proper, and thoſe only that were 

p ſummoned tat upon the trial, but this 
throwing too great a power into the 
hands of the crown; the 7 Will. z. 
c. 3. ſ. 11. enacts, that upon all trials 
of peers for treaſon or miſpriſion, all 
the peers who have a right to fit and 
vote in parliament, ſhall be duly ſums 
moned, twenty days at leaſt, before 
every ſuch trial, to appear and vote 
thereon. And every lord appearing 
{hall vote at the — firſt RUSS the 


f 2 Hale P. C. 300. 
4 KRehng. 56, 57. 


oaths 
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Cache of allegiance and ſuptemacy, and 
ſubſcribing , the declaration Againſt Po- 
ant But the act does not extend to 
ay impeachment or N rr 
" parliament. 


"Theſe laſt words of the a are very 
general, and may ſeem to exclude every 
proceedin} in full patliament, for the 
trial of a peer in the ordinary courſe of 
juſtice. But that conſtruction. was re- 
jected in the caſes of the Earls of Kil- 
maraock and Cromartie, and Lord Bal- 
merino, the lord high ſteward informed 
them they were intitled to the benefit 

of the act in its full extent. By voting 
is meant, voting throughout the trial, 
as a competent judge upon every queſ- 
tion that ariſes, and particularly in the 
grand queſtion of condemnation or ac- 
quital. Upon this laſt queſtion, being a 
caſe of blood, the biſhops have no vote. 
This act therefore does not extend to 
give the lords ſpiritual a right, which 
they never had before þ. 


h Foſter 247, 248. 
M 
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the priſoner has any thing to offer in 


 arrgf} of judgment, the judgment of the 
court js awarded, unleſs acquitted. We 


have already 00 what theſe judg- 
ments are. Upon Judgments of death 
or outlawry, the priſoner i is attainted. 


The conſequences of attaindex are for- 
feiture of all lands and tenements ; and 


corruption of blood. Carruption of 


blood annihilates the powers of inheri- 
tance both as to the offender and as tq 
others. But the 17 Geo. 3. c. 39. f. 3. 
enaQs that after the death of the ſons 
of the late pretender, no attainder of 
treaſon ſhall extend to the diſinheriting 
any heir, nor to the prejudice of any 
other perſon, except the offender him: 
ſelf. | 
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